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Q‘ PREFACE

The development of satellites for communications
purposes has tended to greatly expand concepts con-
cerning integrated communications systems. The traditipnal
distinctions within the communications industry are dis-
solving in favor of new and innovative technologically-
based systems. In addition to one-way broadcasting, it
has become feasible to consider interactive communication
which will allow educational and informational activities
to take place on a scale ne?er before imagined. The
word "teleconferencing" is used to describe a communications
system providing‘bidirectional communication which
has a great potential in the educational arvea for
professionals, remote ﬁedical diagnosis, business con-
ferences and computer techniques. A teleconferencing system
utilizing a satellite which virtually eliminates.distance
as a cost factor can provide specialized services to
various segments of our society. It is possible that
satellites will be develoﬁed which are dedicated solely
to teleconferencing purposes.

Given the technological possibilities of a satellite
teleconferencing system, it becomes necessary to consider
the legal framework within whi;h such a system or series

of systems could be developed. Thus this work considers
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the legal context for satellite teleconferencing regulation,
the options available for such a system, the regulatory
‘alternatives, the special case to be made for an educatiénal
system and an ownershilp and management model. A number
of options are presented for coping with the technological
possibilities and systems configurations since a number
of interrelated decisions will need to be made by wvarious
governmental and private'Bodies. It is hoped that this
work wiil be further added to by additional in-depth studies
in specific areas.

I am particularly indebted to Dr. D.W. Bowett of
Cambridge University, England for initial encouragement
in this general area of research, to Dr. V.E. Sgomi and
Mr. T.0. Haig of the Space Science and Engineering Center
for their constant concern and support, and to a large
number of people at the National Aeronautics and Space
Administration for insight and counsel over a span of years.
I also wish to thank Nikola Kostich for research
assistance, Larry Chambers and Linda Stephenson for
coordination activities, and Nancy Wulfers, Sandra Nce,
and Katherine Shervis for their effofts in the preparation
of this material. At Stanford University, I am grateful
to Dr. Bruce Lusignan for technological grounding and advice,
and I also benefited from exchéhges with Jim Potter and

Ray Panko. Whenever research is done at the interface
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between law and technology there must be a truely inter-
disciplinary research effort and the above people con-
tributed greatly to making this a reality. The
responsibility, however, for what follows is solely

that of the author in both form and substance.

Delbert D. Smith

The Space Science and Engineering Center
The University of Wisconsin
1971
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INTRODUCTION

'The technological development of a satellite
teleconferencing system can be enhanced by a complementary
study of the legal aspects of the system development.
Following is a study of the legal aspects of satellite
teleconferencing which deals with the various management,
ownership, and reguiatory alternatives. The policy
options available fbr satellite téiéconferencing systems
are also considered and special consideration is given
to the development of an educational satellite tele-
conferencing system and the special problems that this
involﬁes.

Any regulatory.régimelfor a satellite telecon-
fefencing system must take into consideration the existing
regulatory modes governing the subsystems employed and
also the possibility of creating a new regulatory regime
based on the premise that the interconnection of various
subsystems results in a new entity requiring an innovative

regulatory approach.



The last decade of American history has witnessed
significant sclentific achievements, among which are
vital developments in the area of communications tech-
nology. The development of new technology is seriously
challenging the existing configuration of the communi-
cations industry. Communications satellites are a prime
example of a new technique which tends to blur the
traditional divisions of functions between various seg-
ments of the communications industry. Likewise the use
of digital computers removes the well-defined borders
separating the communications industry from the data
processing industry.

The new. technologies have made possible the
development of new communication and informatiqn ser-
vices which enable individuals, or machines appropriately
programmed by indi?iduals, to communicate with each
other, and the individuals to furnish and control the
content of the messages which are transmitted. An
example of such a service is a satellite teleconferencing
system, equipped to provide bidirectional communication
and allowing individuals (or machines) situated in diverse
locations to reach common solutions to problems. The
use of teleconferencing technigques has a great potential

in providing services such as continuing education for

professionals, remote medical diagnosis and consultation,



professional society meetings, business conferences,
and various computer techniques.

The development of satellite teleconferencing
systems will present a challenge to the present structure
of the communications industry. What will be the legal,
and necessarily politico-economic, framework within
which conflicts over the distribution of new business
opportunities will be decided? What should be the goals
of government regulation with regard to such distribution?

In the development of a teleconferencing system
there are a number of interests that will need to be
balanced as new suppliers of services enter the market.
However,

"The current market structure (of the communications

industry) provides a setting in which the existigg

common carriers, on the one hand, and the potential
entrants on the other, pursue conflicting courses

of action, subject to the constraints of highly
imperfect markets and regulation.”

Teleconferencing Systems Components

In order to comprehend the present structure of the
communications industry and the problems which will face
any proposal for a teleconferencing system, it is essential
that the differences between several categories of
electronic bi-directional communications be properly
understood. The technical explanation of teleconferencing
‘techpiques may be somewhat rudimentary,'but it may provide
a sound basis for a discussion of policy implications of

each available method.



A satellite teleconferencing system will use trans-
mission techniques which have.been used to some extent.
These are: satellite fransmissions, microwave relay
systems and coaxial cable. By listing them separately it
is not intended to suggest that an exclusive choice of
the three must be made. The manner of listing only
suggests that distinct issues are presenfed by each
method, and that they must be fully considered in any system
which is a mix of two or even all three techniéues.

0f all the various transmission methods the most
promising is the communications satellite. While the
cost of using cable and microwave relays varies in pro-
portion to the distance covered, the cost of satellite
communication is almost independent of distance. A
tranémission beamed up to it from any point on the surface
below can be relayed back down to any other point. Of
course the transmission to the sending earth station and
its retransmission to the receiving station (except in
the case of direct broadcast satellite) needs additional
ground facilities.

The communications satellite actually contributes
a new dimension to the existing communications tech-
nology. It can“fo some eitent replace terrestrial
communications cable and microwave systems in the trans-
mission of vast amounts of information, including |

facsimile, voice, data, and television.



The factor which accounts for the satellite's
great capabilities is its unique spatial relationship
with the earth, rather than any unique electronic
features. In fact, electronically, the communications
satellite resembles, both in its use and function, the
terrestrial microwave tower - its electronic circuitry
is basically identical with a micfowave relay tower,
and it is, in effect, a microwave tower in orbit.

The transmission medium for microwave relay 1is
radio transmission through the atmosphere of the earth.
Microwave relay operates in the portion of the radio
"spectrum extending into the gigahertz range. There is
no ground-wave or sky-wave characteristic, that is the
waves neither follow the curvature of the earth nor
are reflected from the ionosphere; therefore, transmission
must be by clear line of sight. The microwaves are
focused through the use of directional antennas and beamed
from one relay tower to the next. The relay towers are
constructed at intervals of about twenty-five to thirty
miles so that the horizon does not absorb the signal.
Microwave is used to transmit a wide variety of infor-
mation such as voice, telegraph, teletype, facsimile,
digital déta and television. ) |
Although satellite transmissions make use of the

smae microwave band as is used by the terrestrial micro-

wave system, interference with the ground signals is



unlikely due to the following factors. First, the
satellite beams a relatively weak signal which will not
be picked up by the comparatively small antenna of a
microwave tower. Secondly, each tower operates on a
line~of-sight with the next one iﬂ the system, with

an angle of reception of about one aegree. For this
reason, the satellite, in order toc cause interference
to the tower would have to be in an unlikely position
just above the horizon so as to face directly into the
tower. This situation may change in the future with
the development of more p&werful satellites.

In describing the above-mentioned techniques,
sétellites and microwave relay, it is important to
emphasize that they require an'over-thé—air'bfoadcasting
system. This necessarily calls for utilization of a
portion of the electromagnetic spectrum which is already
intensively used. |

In recent years there has been a trend of thinking
toward removal of a portion of electronic communications
from over-the-air broadcasting systems to the cable system.
The future of the cable system is greatly enhanced by
the development of the coaxial cable. This cable can
carry an enormous range frequencies thus being able to
provide a link for a million gimultaneous telephone

conversations without mutual interference.‘2 The coaxial



cable is only one element in providing longer distance
transmission. The cable serves as a physical link between
reflector stations placed at twenty mile intervals which.
boost the signals to make up for the losses in the
line. There is also the need of terminal equipment
which merges at the sending end and sorts out at the
receiving end the hundreds of transmissions passing along
the single wire inside its hollow tube. With properly
designed reflectors there is no practical limit to the
distance over which transmissions can take place.

In considering a satellite teleconferencing system,
it is apparent that there are a number of parts to
the entire system. The discussion above considered
briefly the transmission alternatives. Another way
to break down this part of the system is to consider
the space segment and the ground éegment. In the space
segment one has to consider the satellite itself and
the availability of circuits, and possibly even the
cost factor for the launching of the satellite if a
dedicated private system is contemplated. On the.
ground segment consideration must be given to the micro-
wave or coaxial cable system that is to be used, and
the extent to which an ITFS or CATV system will be
used. Microwave and coaxial eable are primarily under

the control of communication common carriers while



CATV systems in particular have not been made the
subject of definitive FCC regulation.

A secondary factor in a teleconferencing system
is the software production. Specialized terminal
devices may be developed to meed specific users needs
which will not fall within any current categories or
regulation.3 In addition there will be a need for content
development and specialized services which must be
either sold to the user or provided by some funding
agency.

Any discussion of the above alternatives bears
in some part on the users that are being contemplated
for the satellite teleconferencing system. If the users
are primarily in the governmental sector then‘one type
of system will be developed. If the users are in the
educational community then other standards and funding
problems arise, and concommitantly other regulatory
problems. Finally, if the users are primarily in the
private sector then yet another system configuration
will arise. Thus the ownership and management alter-
natives may depend.primarily on the categories of users
that are identified. |

In the user studies conducted at the University
of Wisconsin it was found that the majority of current
users of teleconferencing systems are from the educational

community with some use being made by private industry.



Even the use of teleconferencing systems by professionals
such as doctors and lawyers now centers around the
educational function and the services themselves are
provided by educational inétitutions and the costs

are shared by the users and the providers of the

systems. A breakdown of these services into the tech-

nology utilized, the cost, and the funding source follows.
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THE LEGAL CONTEXT FOR SATELLITE TELECONFERENCING REGULATION

A satellite teleconferencing system will be
subject to existing federal regulation if the FCC
finds it to be a common carrier communications acti-
vity as defined in the Communications Act. Section
203(a) provides:

Every common carrier ... shall ... file
with the Commission and print and keep
open for public inspection schedules show-
ing all charges for itself and its con-

necting carriers for interstate and foreign
wire or radio communication. +

Section 203(¢) continues:

No carrier, unless otherwise provided by or

under authority of this chapter, shall

‘engage or participate in such communication

unless schedules have been filed 2
These sections raise two questions of definition:
first, whether a satellite teleconferencing service
constitutes "wire or radio communication," and
second, whether the entity that provides the services
is a "common carrier."

Section 3(a) of the Communications Act defines

"communication by wire" as

the transmission of writing, signs, signals,

pictures, and sounds of all kinds by aid of

wire, cable, or other like connection be-

tween the points of origin and reception of
such transmission, including all instrumentalities,

=-11-



facilities, apparatus and services (among
other things, the receipt, forwarding and
delivery of communications) incidental to
such transmission.3

"Radio communication" is defined by section.B(b)
to mean the transmission by radic of the same communi-
catlions deseribed in section 3(a), and to include
the same incidental services and facilities.™
It is apparent that a satellite telecon-
ferencing system would be involved in radio communi-
cation and communication by wire. If the satellite
communication linkage were considered to be the
pvimary service and the interconnection with CATV
or microwave as services incidental to the satellite
transmission, it would still be arguable that the
gntive system could be regulated as a common carrier,
Another justification for common carrier
regulation would involve a satellite teleconferencing
system that was interconnected to telephone lines.
Section 202(b) of the Communications Act provides that:
services, whenever referred to in this chapter
include ... services in connection with, the
use of common carrier lines of communication,
whether derived from wire or radio facilities,
in chain broadcasting or incidental to radio
communication of any kind.S

Thus the satellite, CATV, or microwave portions of the

system might fall under common carrier regulation be-
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cause of their use in connection with the use of
common carrier lines.

If a satellite teleconferencing system was
involved in data proéessing or other activities
which involved the transformation of signals, this
part of the system might be considered to be beyond
the scope of the Communications Act.s However, the
above references to the "services in connection with"

might invalidate this argument.

The "Common Carrier" Concept

The definition of common carrier in Section 3(b)
of the Communications Act states that:

"Common carrier" or "carrier" means any per-
son engaged as a common carrier for hlre, in
interstate or forelgn communication by wire

or radio or in interstate or foreign radio
transmission of energy, except where reference
is made to common carriers not subject to

this chapter; but a person engaged in radio
broadcasting shall not, insofar as such

person is so engaged, be deemed a common
carrier.

The phrase "any person engaged as a common carrier for
hire" is not further defined in the Communications Act,
and the legislative history of the Act indicates only
that press associations are to be excluded and "that
the definition does not include any person if not a

common carrier in the ordinary sense of the term...."8

-13~



Historically, the phrase "common carrier" has been used
to refer to the carriage of freight and passengers
by stage coaches, motor vehicles, railroads, and airlines
-as well as the carriage of communications and other
publiec utility services. One characteristic of these
services was that they were provided by
one who holds himself out to the public as
- engaged 1n the business of transportation of
persons or property from place to place for
compensation, offering his services to the
public generally. The distinctive characteristic

of a common carrier is that he undertakes to
carry for all people indifferently....®

The requirement that there be a general holding out to
the public has been used by the FCC to define the common
carrier concept. In one of the early cases dealing
with community antenna television systems, the Com-
mission described a communications common carrier in
the following terms:

Fundamental to the concept...is that such a

carrier holds itself out or makes a public

offering to provide facilities by wire or

radio whereby all members of the public

who choose to employ such facilities and to

compensate the carrier thereforc may communi-

cate or transmit intelliﬁence of their own

design and choosing....l

The requirement that a common carrier in the

transportation industry hold itself out to the public

generally was aeccompanied by a requirement that the

carrier charge uniform rates.

-14-~



(TJhere has been no such holding out if, in
the regular operation of that business, the
carrier, by act and deed, with or without
words, claims to and exercises the right
to fix specific rates in each individual case
basing the charge not on a regular schedule
(whether formally filed as tariffs or other-
wise), but on contemporary judgment of the
moment. For this 1s an effectual announce-
ment that the carrier will discriminate, will
undertake transEortation differently not
indifferently.l
Hence, while a common carrier is required to offer
a service indiscriminantly, it is allowable to have
specialization in one class of goods or an offering
to a specific segment of the public so long as that
offering is indiscriminant within that segment. If
a dedicated satellite were used for an educational
teleconferencing system, this line of reasoning would
possibly require that it be regulated as a common
carrier since the educational community could be de-
fined as a specific segment of the public. The same
argument might apply if the business community, or
the professional communities were segmented for a
satellite teleconferencing service. However, if the
rate structure involved in the various services that
a satellite teleconferencing service could supply were
varied depending on the users' capability to pay then the
indiserimate rate requirement would not be present.

This leads to a discussion of the nature of the

service to be provided by a satellite teleconferencing

-15-



system. The determination of the service provided may
be the basis for a determination of whether a parti-
cular entity is a communications common carrier.i?
In an early CATV controversy the FCC developed a distinc-
tion between communications whose content is determined
by the user of the service, and communications whose
content is determined by the carrier.l3 In a communi-
cations common carrier service
the carrier provides the means or ways of
communication for the transmission of such
intelligence as the subscriber may choose
to have transmitted. The choice of the
specific intelligence to be transmitted
is...the sole responsibility or prerogative

of the subscriber and not the carrierlh

The CATV system in Frontier Broadecasting Co. V. Collieprld

was ?eld not to be a common carrier service because
"the‘specific signals received and distributed by the
CATV system are, of necessity, determined by the

CATV system and not the subscriber.'16

In Subscription Television Inquiry,17 this dis-

tinction was stated another way:

It has been a fundamental concept in the com-
munications field that a person is not a
"common carrier" of communications where

he is providing his subscribers primarily
with a news or information service, rather than
with a communication service enabling sub-
scribers to communicate among themselves.
Thus for example, while the furnishing of
leased wires or radie circuits by the tele-
phone or telegraph carriers is part of their
common carrier activities, the use of such
leased wires by the news services to transmit

~l16~



news to their subscribers, or by the stock

exchange to transmit price quotations has

been held not to involve common carrier

operations.
The above quotation could be interpreted to mean that
an interactive satellite teleconferencing system which
allows participants to communicate among themselves is
in fact a service similar to that offered by a common
carrier. Alternatively, the providing of computer
printouts, weather displays or other one-way visual or
audio information may be beyond the scope of common
carrier regulation.

Generally, the FCC is empowered to do whatever

is necessary to carry out its functions once determined.
Sections 4(i) and 303(r) of the Act provide:

The Commission may perform any and all acts,

make such rules and regulations, and issue

such orders, not inconsistent with this

chapter, as may be necessary 1in the execution

of its functions.l19

[TIhe Commission...shall--[mJlake such rules

and regulations and prescribe such restrictions

and conditions, not inconsistent with law,

as may be necessary to carry out the provisions

of this chapter....

Although a liberal interpretation of these sections

would indicate the existence of extensive regulatory
authority, this authority has been construed narrowly

to allow only those actions reasonable and necessary

in carrying out the statutory‘powers.21 Denials of

_17..



licenses and threats of denials are the only sanctions
available to the Commission; it cannot order the disaf-
firmance of a specific contract,22 nor can it base
regulation on a broader interpretation of a criminal
statute than Congress intended,23 even though the inter-
pretation might reasonably cure existing defécts or

ills in the field.?2"

If the FCC does choose to adopt a special
regulatory regime for a satellite teleconferencing
system, its control will be circumscribed by the authority
granted in the Communications Act,25 in the same manner
that all other agency power is granted.26 The real
question is whether the necessity for regulation exists
within the context of broad economic and political
barameters. Would control over this satellite service
be consistent with the rationale of the Communications
Act? Under which conditions will the industry prosper
and grow? If rapid, efficient service with adequate
facilities at a reasonable cost were to be provided
under open competition, then a reasonable approach
would call for freedom from regulation.. The opposite
would be true if it could be shown that regulation
Wwas a necessity for the protection of the -public interest.

Several of the problems of interpretation raised

above have been considered in relation to FCC attempts

-]18-



to exert jurisdiction over the activities of community

27 and

antenna television cable television systems,
it would appear that some of the arguments apply with
equal force to a satellite teleconferencing system.
Although there seemed to be a predisposition towards
liberal construction of the Act in the cable television

controversy,28

based on a desire to prevent practices
inimical to the public interest, the FCC still has to
base its regulation on a specific provision in the

28 The Commission does not have

Communications Act.
the power to regulate all business activities that
have an effect on a regulated service.

It might be possible to introduce a reliance
argument into the satellite teleconferencing regulation
area in much the same way that this was done with
regard to early cable television systems. The alleged
reliance of the parties was evidenced by their
economic investment in a system that subsequently
waé found to be subject to a regulatory scheme that
would have adversely affected théir investment.al-

The Commission balenced this reliance against concern
for the "substantial economic threat" posed by cable
television to other segments of the communications

32

industry. Unable to obtain congressional guidance

-19-



relative to cable television, the FCC was forced to

rely on the powers of implied agency that give the

Commission authority to deal with aligned activities

that might affect a regulatory system entrusted to the

agency.33 The obvious difficulty with discretionary

action of this kind is that it must be based on a

determination of the public interest that can easily

be distorted in a given situation.3"
Not all activities affected with a public interest

are subject to regulation,35 even when undertaken by

communication common carriers. However, when a communi-

cations common carrier performs a nonregulated service,

it is required to file a statement with the FCC giving

a "description and full particulars" of the service.

This disclosure requirement for any new service provided

'by a communications common carrier, whether covered

by a tariff or not, may result in a competitive disad-

vantage, since noncarriers providing the service will

not have to file a report. In the case of a satellite

teleconferencing system using common carrier lines,

the publication of operational particulars, pricing

structures, and the full extent of services offered

might mean that systems hot utilizing common carrier

lines could develop competitive services based on

-2 0-



information made public by the carrier. On the other
hand, it is in the public intereét to have the FCC
scrutinize the activities of communication common
carriers in order to prevent attempts to avoid tariffs

on services that should be regulated.

The Economic Policy Considerations: Natural Monopoly

Economic policy decisions may make a great
difference in the development of a satellite tele-
conferencing system. Growth may be more rapid in a
regulated environment or in the free market. The
determination of which market configuration is best
will be resolved partially based on an examinaticn of
concepts of "natural monopoly" and "public utility."

Natural monopolies are exceptions to tﬁe generally
competitive nature of the American economy. They are
justified when neceséary to secure vital national
ijectives,37 or when competition would produce
inferior service and costly duplication of facilities
in a field where there are no viable alternétives'open
to the consumer and the service itself is a virtual

38 In the

necessity like eiectricity, gas, or water.
case of a natural monopoly, the alternatives available
to the government are to instigate public ownership

of the facilities or to develop schemes for public

regulation.

-21-



Historically, the option of public regulation has

39

been more often relied upon and a case-by-case approach

has been used to determine the need for regulatioh.uo
The difficulty with any broader approach is that once
regulation has been instituted it is virtually im-
possible to redevelop a competitive market.ul Common
regulatory methods include the imposition of special
rules and regulations designed to prevent consumer
exploitation and harmful competition. In addition,
regulation may be accomplished by limiting the number
of entities that may provide the service.

Natural monopolies are characterized by barriers
to market entry such as the need for a high fixed
. capital investment, state franchise or licensing
requirements, a limited source of supply, heavy constant
costs, decreasing average costs, large plant size,
centralization of supply, rigid price structures, a
low risk factor, and an obligation to meet all demands

for the E.ervice.“2

There 1s obviously a high fixed

capital investment for the satellite and launching,

and there is also a state franchise required for

CATV operation. It 1s problematical whether the other

eriteria apply. ' ?
Public ﬁfilities are natural monopolies affected

with the public interest which are called "public

-22-



service corporations™ or "quasi-public corporations™
to indicate that the public has a special interest in
ensuring the performance of specific services at
reasonable ];)t*:i.ces.u3 In specific circumstances, public
carriers, stockyards, and water mills, as well as gas,
water, and electricity suppliers have been considered
. cqs s uy
public utilities.
Historically, the traditional forms of communi-
cation have been regulated as public utilities pos-
sessing natural monopoly characteristics:
The history of the domestic telegraph industry...
indicates that competition...has not had the
expected and desired effects. Competitive
practices have resulted in useless paralleling
of facilities, duplication of operations, and
wasteful expenditures of resources and man-
power.... Moreover, telegraph services appear
to fall within the field of "natural monopelies"
sucn as the telephone, power and gas distri-
bution utilities, where it has usually been
found by experience that one company adequately
regulated can be expected to render a superior
service at lower cost than that provided by
competing companies.45

Additionally, regulation of communications carriers has

been justified on the ground that price competition would

be destructive and result in economic waste.

Broadcasting is not a common carrier activity,us
although it is subject to licensing requirements based
on the "public interest, convehience, and necessity...."l+7

In contradistinction- to communication by tele-

phone and telegraph, which the Communications
Act recognizes as a common carrier activity

_23_



and regulates accordingly in analogy to the
regulation of rail and other carriers by the
Interstate Commerce Commission, the Act recog-
nizes that broadcasters are not common carriers
and are not to be dealt with as such. Thus the
Act recognizes that the field of broadcasting
is one of free competition.48

Apparently broadcasting was found not to embody the

‘destructive competition and discriminatory rates that

were feared from the transportation common carriers.

The extent to which the Communications Act
requires that common carriers be protected from com-
petitive harm is unclear. But it has been suggested that
the "just and reasonable™ standardug applicable to the
tariff provisions of common carriers does not permit

n50 as the

as much "fostering of competition per se
"public interest, convenience, and necessity"'standard51
applicable to broadcasting.s2 This distinction may
indicate the relative degrees of competitive freedom
available under a system of tariff regulation and a
licensing scheme.

Within the broad range of diverse computer in-
formation service, certain offerings more closely
approximate natural monopolies than others. For example,
it has been pointed out that a medical information net-
work has analogies to a regional electric power system,53
and that a case-law data band has monopolistic characteristics

54

on even a national scale. But most computer information
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services do not satisfy the conditions for natural
monopelies. Market entry is relatively easy, and a
substantial number of varied'firms, including computer-
manufacturers and service bureaus, have entered tfe
field.55 Only a small initial outlay for hardware may
be required under the rental plans that are available.56
Costs vary, depending on the expenses of researﬁh and
development and the nature of the service that is to be
provided. While costs may be decreased by sharing a
computer's memory capacity, the expense of communications
lines, which varies with distance, may necessitate
regional operations on a moderate scale. Given the
expense of software and the'technical limitatiens on

57 even average costs may not decrease

memory capacity,
as production increases.

One of the factors in considering whether
a satellite teleconferencing system ought to be
treated as a public utility is whether the rapid rate
of technological change will limit the life of the
system to any great extent. If so, and there is a con-
comitant need to constantly revise-and.adjust the services
to conform to specialized customer needs, then it is
likely that competition should be allowed within the
area. Providing a multitude-.of specialized services
requires a flexibility of structure that is significantly
different from the limited services offered by public
utilities.
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The availability of alternative services should
also be a consideration when public utility status for
a satellite telecommunications system is being proposed.
If the services provided are not necessities then it
can be argued that less efficient services involving
radic and television could be used. On the other hand
if the satellite system is used for basic educational
activitieé and social services then an argument can
be made to the effect that public utility status is
necessary to ensure that all segments of the population
will be provided with similar opportunities. One of
the tests should be whether if a new firm were to move
into the satellite teleconferencing market whether
the first firm would go ocut of business or whether im-
pfoved service and reduced rates would result. Further,
would increased business result from an additional entry
into the area? In this context regulation would act
as a barrier againsf innovation by standardizing ser-
vices and freezing further research and development.

A compromise in regulation for a satellite tele-
communications system might be to provide for free
market entry for any interested firms, but with the
requirement of full diéclosure which would protect the
public interest without complicating or unnecessarily

hindering industry development. If the profit margins
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reported were too high or if services were being denied
to significant segments of the population then stronger
regulatory measures could be instituted.

Another consideration in the regulatory area
might be the extent to which different types of firms
might be interested in the development of a satellite
teleconferencing system. If there were a large number
of different firms interested in the system development
then it would be obvious that free market entry ought
to be considered. If only one firm inaicated interest

‘then public regulation ought to be considered.

New Technology and Competition

The premise that communications services should
be a natural monopoly has been challenged in fhe recent
years by a combination of economic growth and tech-
nological change. The new technology centered around
microwave transmissions, satellite systems, the computer,
and related services such as remote facsimile, remote
xerography and the teleprinter. Many of these techniques
Qere developed in publiecly financed research and develop-
ment efforts by private ccncerns, and hence the common
carriers no longer possessed the sole expertise in
components fundamental to their facilities and networks.

The manufacturers of the new equipment present

a potential challenge to the established integrated
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hardware suppliers. Entry of new firms is possible in
the area of terminals, local loops, switching centers,
and transmission trunks. Also, various microwave
relay system firms and computer firms are prepared
to offer their services. However, given the existing
market structure of the communication industry, most
of them have faced difficulties, although the FCC has
made some significant inrocads towards establishing
competition.

The first effort to re-introduce competition
came in 1956 when private users asked the FCC for access
to segments of the radio spectrum for non-common
carrier service. At issue were the radio frequencies
above 890 megacycles; hence this was known as the "above
890" case. The potential entrants reasoned that there
was sufficient space available in the spectrum‘and
that overcrowding would not result. The carriers argued
that the radio spectrum was a scarce resourcz and that
their needs were paramount. They also argued that
'selective entry would result in cream-skimming and
significant revenue losses. The FCC issued its decision
in 1959 liberalizing entry policy by permitting non-
common carriers to utilize the above 890 megacycle
frequencies inlfheir point-to-point microwave relay

system.”® With this action the FCC had eliminated
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access to the radio spectrum as a major barrier to
market entry. It also gave additional choice to users
with a large bulk communications traffic and opened the
market to independent suppliers of equipment.

Another attempt to reinstate competition occurred
in 1964 when Microwave Communications, Inc. (MCI) applied
to the FCC to operate a customized point-to-point micro-
wave system between Chicago and St. Louis. According
to the firm, the facilities would effect a cost reduction
of 50-90 per cent over carrier rates. No imposition
would be made on the subscriber’s use of i1ts channels.

A subscriber could employ the system for voice, data,
teletype, or facsimile and would be permitted to own
and attach equipment to the network. Finallj, MCI
would permit users to share circuits or use them on
a part-time basis.

All the carriers opposed MCI's application on the
grounds of wasteful use of the spectrum, an& that the
facilities would duplicate those of the carriers. Thev
also questioned MCI's finadncial positioﬁ, its technical
competence, and suggested that iés cream-skimming
operations would result in increased rates to the
general public.

In 1970, the FCC granted MCI a license by a

59

vote of four to three. The Commission permitted MCI
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to develop a new communications sub-market not presently
served by the carriers. It was held that MCI's emphasis
on channel flexibility and c¢ircuit sharing would yield
economies of cost and specialization that outweighed
problems of frequency consumption. The FCC's decision
enhanced the market opportunities of non-integrated
‘suppliers and manufacturers of related communications
equipment.

As a result of the MCI decision, some 1,700
microwave station operations are now pending before
the FCC. The applicants fall under two categories:
those seeking to render carrier service via point-to-
point communications, and those seeking to establish a
switched digital network throughout the United.States.

If the above applications are granted it would enlarge
the equipment supply market leading to easier entry and
more competition. It would alsc stimulate innovative
efforts. Finally, the independent supplier would be put
on equal footing'with the integrated suppliers.

The FCC efforts to broaden the equipment market
also extend to the foreign attachment andrinterconnection
-'area. AT&T Tariff No. 132 states: "No equipment, appartus,
circuit or device not furnished by the telephone company
should be attached to or connected with the facilities
furnished by the telephone company, whether physically or

induction or otherwise."
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This tariff ban has included microwave, data sets
and telephone instruments. The common carriers argue
that the use of customer-owned equipment infringes on
the carrier's responsibility, lowers circuit quality,
and constricts the innovation process of the carrier.
Counter arguments consider the foreign attachment
tariff as illegal tie-in between equipment and lines
which perpetuate the restrictive structure of the industry.
It is argued that equipment procurement in a competitive
market would result in greater innovation in equipment
with ﬁinimal hinderance to the carriers' systemic
integrity.

In the mid-1960's, the Carter Electronics Company
began marketing a device that enabled a private mobile
radio system to interconnect with the public telephone
dial network. Called the Carterphone Device, the equip-
ment fell within the foreign attachment category. Bell
informed its customers of -the violation, and since some
3,500 devices had been sold, the case was assigned to
the FCC on the grounds of primary jurisdiction;

In 1868, the FCC ruled that ATET's foreign
attachment tariff, as applied to the specifics of the
Carterphone Decision, was unreasonable and unduly
50

discriminatory. The Commission accepted Carterphone's

reasoning that the device fulfilled a useful and necessary
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purpose and did not adversely hinder the operation and
quality of the telephone network. The FCC also sug-
gested that the carriers should establish more precise
and reasonable standards to protect the quality of the
telephone system. |

The decision has forced ATET to revise tariffs
permitting Carter ownership of data modems, private
PBX systems, and private point-to-point microwave relay
systems. However, the carriers still prohibit all
interconnections in such areas unless the users lease
the network control signalling devices (units which
perform the dialing function) from the carriers.

The implications of the Carterphone case
remain unclear. The key issue is whether the decision
clearly will determine the market opportunities of new
equipment suppliers. There is élso the possibility of
extending the decision into the residential market and
the computer devices and related equipment offerings.

The trend will be indicated by future FCC decisions.
By delivering interpretative rulings on many of the
applications presently pending, the Commission could
indicate the criteria which would govern the inter-
connection and foreign attachment tariffs. However

the FCC's formal function, the adjudicatory proceeding
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is rather cumbersome and lengthy, and taxes the agency's
limited resources. Thus any remedial program should
couple the formal FCC actions with actions on other
fronts. Much depgnds on the formulation of public policy
and the alternatives available for the reform of the

communications industry.
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7 U.5.C. § 203(a) (1964) (emphasis added).
Id. § 203(e).

Id. § 153(a) (emphasis added).

Id. § 153(b).

47 U.S.C. Sec.202(b) (1954),

Section 3 of the Act defines both wire and radio
communications as "the transmicssion of writing,
signs, signals, pictures, and sounds of all
kinds." This definition does not extend to the
transformation of data or intelligence, at least
for any purpose not directly contributing to the
efficient and accurate transmission of messages
from one person or location to another. The
transforming functions performed in the pro-
cessing of data, such as analyzing, classifying,
correlating, sorting, calculating, summarizing,
producing records and reports, and ceonstructing
and applying formulae are not "transmission"

and are therefore not communications services
within the meaning of the Act.

The data processing business, like most other
activities, often has significant incidental
communications aspects, but this does not convert
the data processing to communications.

Letter from Burke Marshall, Vice President and
General Counsel, International Business Machines
Corp., to B.F. Waple, Secretary, FCC, Feb. 15,
1966, at 2.
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338 U.S. 586, 600 (1950):
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FCC v, American Broadcasting Co., 347 U.S. 28y
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'them. Likewise, without success, it urged Congress
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- Id. at 296 (emphasis added).
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cf. Peters v. Hobby, 349 U.S. 331, 345 (1955):
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See American Trucking Ass'n v. United States,
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grounds for its Jjudgment; "the rules [must]
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NLRB v. Atlantic Metallic Casket Co., 205

F. 2d 931, 936 (5th Cir. 1953) ("[t]he

board is governed strictly by the statute from
which it derives its existence"); Coloradeo Inter-
state Gas Co. v. FPC 142 F 2d 9u3, 952 (10th Cir.
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318 U.S. 190, 216, 219 (19u43). :
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Public Serv. Comm'n v. FPC, 327 F. 24 893, 837
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intimate connection with the processes of transporta-
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about by the grant of a franchise from the state
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Davies Warehouse Co. v. Brown, 137 F.2d 201, 227
(Emer. Ct. App. 1943) (emphasis in original),
rev'd on other grounds sub nom. Davies Warehouse
Co. v. Bowles, 321 U.S. 14§ (i9u4y).
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The relationship of moderately high fixed costs
and significant variable costs indicates that there
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utility as compared with that of public utilities.
Actually, the most efficient computer utility in
the next few years may be the small, aggressive
innovator with a small, hand-picked crew of specialists
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C. BARNETT, JR., & ASSOCTIATES, THE FUTURE OF THE
COMPUTER UTILITY 87 (1967).

Allocation of Frequencies in the Bands Above
850 me., 27 FCC 359 (1959).
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OPTIONS AVAILABLE FOR SATELLITE TELECONFERENCING SYSTEMS

Despite the efforts to introduce competition in
the communications industry, like the MCI and Carter-
phone decisions, there are a number of unresolved
problems. First, the FCC has been unable to formulate
Pricing guidelines even though the issue of prate
structure and rate levels for individual services
is central to the creation of adequate controls in
the use of price as a barrier to entry and as a method
for eross-subsidization. Second, the FCC hés been
unsuccessful in developing tools for a benefit-cost
analysis of the use of the radio frequency spectrunm.
Suggestions for rationing the spectrum through the
auctioning process may be inappropriate, but never-
theless it stili remains for the Commission to establish
suitable guidelines. Finally, as stated before, common
carrier regulation is still rather cumbersome. Each
issue is considered in isolation, and there is little
evidence to suggest that unified policies and standards
will be forthcoming in the reasonable future.

In proposing a satellite %eleconferencing system,
the planners will have to be cognlzant of the possible

responses to the present 1mpasse in the communlcatlons
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industry. Much has been written in recent years, in-
cluding a Presidential Task Force,1 on the ways to
reform the public utility-supplier sector of the
industry. The opinion diversity extends from sug-
gestions to retain the status quo, with a more rigorous
regulation procedure, to proposals advocating the separa-
tion of public utilities from their suppliers. Other
policy options call for introduction of competitive
bidding procedures in the equipment field or the assigna-
tion of public utility status to the presently integrated
suppliers.

The effects of future policy options on a
satellite teleconferencing system are twofold. First,
if the system is to incorporate cable and microwave
systems, the crucial issue is the liberalization of
the interconnection rules and foreign attachment tariffs.
Secondly, concerning the satellite system, interconnection
policy will be considered, but much more important are
the questions of ownership of fhe system and policies
which may introduce competition to the equipment
market. There are a number of basic public policy
options in regard to the communications industry in
general, which will have particular effects upon alter-

native satellite teleconferencing schemes.
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Regulation of the Equipment Suppliers for a

Satellite Teleconferencing System

One policy option would treat the system supply
affiliate as a regulated entity. The supplier would be
allowed a capital return no larger than the amount per-
mitted to other utilities. This, of course, would
call for the submission of the manufacturer's rates,
profits, and capital investment to the regulatory agency
for review.

There are however a number of difficult problems
faeing such a policy. TForemost is the lack of experience
of public regulation in this area, since manufacturing
operations have almost never been treated in this manner.
The formulation of a rate-setting policy and its exe-
cution would be an enormous additional burden on the
FCC's regulatory duties.

The most important . factorp against such a policy
is that the equipment sector does not have the characteris-
ties of a natural monopoly. Although at the present
time a duopoly dominates the communications equipment
market this is mostly due to the policies of the
regulators and the patterns set in the formative
period of the communications industry. The market
entry requireménts, barring qtility—supplier pressures,

are not extremely forbidding; new products hold the
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potential of new and promising services; and the
existence of dozens of conventional suppliers earning
respectable profits suggest that a 60 per cent market
sﬁare is not the 1limit for optimum firm size.2

The European experience with telecommunications
also provides evidence that the manufacturing side need
not be a publicly'pegulated market. Although most
telephone operations are government-owned and regulated,
the equipment market is rather open. In fact proposals
have been advanced to increase the competitive nature
of the market.3 Thus even the Europeans, who_are
presently advocating mergers for some sectors of the

industry, do not wish a single manufacturing firm in

the hardware market.

A Possible Regulatory Regime

A second policy option is to consider adoption
of a regulétory regime similar to the present vertically
integrated communications industry structure, without
a requirement thét the system purchase its equipment
needs on competitive basis. The main line of reasoning
in support of this policy coincides with the common
carrier's justifications.for retaining their present
éystem.

The advocates of vertiéal integrétioﬁ contend

that the question of over-all system integrity must be
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considered at the outset. They state that just as
the telephone industry possesses a unique, complex
interdependence that makes a systems approach mandatory,
so too would this approach be necessary for a satellite
"system, Systemic integrity involves the need for control
over the quality of inputs to the network because the
users or operators of one part of a communications grid
can, by supplying it with improper or distorted signals,
interfere with users throughout the entire system.
Likewise the planning aspects of the systems approach,
which avoid wasteful redundancy and degrading per-
formance through coordination, are considered as
positive aspects.

Considering the complexity of the existing
telephone system and the need for interdependence,
the systems approach has appeal in the satellite
area. However, these factors are not'unique to the
communications induétry. The aerospace industry
and computer service industries have developed suf-
ficiently without the systems approach. Further, it
could be argued that the basic problem of the communi-
cations industry is not due to the failure of the
systems appreach, but rather is due to the restrictions

imposed by vertical integration.
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A further argument for a regulated approach to
satellite telecoﬁferencing systems has to do with
economies of scale. In the communications industry,
cost comparisons between Western Electric and independent
Vequipment suppliers are offered as evidence of fhe
superior efficienqy of the integrated supplier. The
superior performance of Western, it is argued, is
due to economies of scale, intensive cost
reduction programs, and Western's quantity buying
practices. However, some critics are unwilling to
accept the above reasoning as a justification for
vertical integration. |

First, the concept of economies of scale is plant
oriented,land is not necessarily applicable to a firm
which manufactures in many geographic locations.

Second, in order to take advantage of economies of scale
the manufacturer need not have a permanent link with

a ufility. Third, the economies of scale may cause
losses in the production areas where specialization

is importaﬁt; that is, where size does not allow a more
particularized type of manufacturing. It is probable
that the coﬁpetitive market is the :proper vehicle to
test and balance the production function between scale
and specializa£ion in the satellite teleconferencing

system area.

-47-



An additional argument is that the maintenance,
repair and quality of communications equipment is best
" secured within the confines of a single organization
embracing service and manufacturing. However, the
development of independent repair services might create
more market efficiency and greater competition amongst
firms to the benefit of the user. Given the mix of
communication services in a satellite teleconferencing
system it is most likely that a competitive arrangement .
would prove most satisfactory.

The third poliecy alternative in a satellite
teleconferencing system calls for acceptance of vertical
integration with the inclusion of competitive bid
procedures in equipment contracting. Thus thé system
would keep an interest in the manufacturing area, but
hould be required to solicit competitive bids from all
equipment suppliers in the field. This solution aecepts
the supposed advantages of integration and also attempts
to realize the gains expected from a competitive market.

This policy option presents several problems. The
first problem is that regardless of the bidding procedufe,
the independent suppliers may not have the ability
‘to immediately compete with an integrated supplier. Public
subsidies tolaspiring competitops would most likely
not produce the desired result of minimizing cost for the

public.
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" A second problem concerns the difficulty in
formulating an equitable competitive bidding procedure.
It is very important to select a bid procedure which
will allow the system managers the least amount of
discretion, since otherwise the bidding requirement
will become a rubber stamp. Generally, the bidding
procedure sets forth a number of criteria, involving
cost and other factors.

A third problem of adopting competitive bidding
to the status quo centers on the allocation of research
and devélopment. It would appear to be easier to
share these costs if there were an arrangement between
the system manager and the equipment supplier, and yet
thlS 51tuatlon would not foster competition. - If an
arrangement did exist, all contracts requiring in-
novativelefforts would be awarded to the supplier having
the cooperative agreement. The efficiency of the othepr
supplieré would not be adequately rewarded.?

Ih any satellite teleconferencing system; the
overriding public policy should be directed towards
providing for the optimum research and development
which would result in system improvement. This process
of innovation will most likely be advanced by a system
that prov1des for competltlon amongst various firms.

The one area where this will not be true is in the
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educational teleéonferencing satellite system where the
users will probably not be in a position to pay adequately
for the service. Thus there will be no great amoungt}'
‘of competition for these services. Generally, however,
it has been the activities of independent firms that

have aided in technological development in the communi-
cations field. The development of miqrowaye systems
indicates that the major innovative work is done under
the pressure of competition. Further, in satellite
development, the 1959 proposals of the Bell system for

a global satellite network using random orbit satellites
would have réquired extremely large capital expendi-
tures which would have precludedrmost firms from the
field. However, the synchronous satellite has

developed to the point where we are now considering
dedicated teleconferenciﬁg satellite systems for domestic
use.5 Thus it is possible that nonintegrated hardware
firms may indeed assume sponsorship of dedicated satel-
lite teleconferencing satellites in the commercial

area while tﬁe federal government may asﬁ&me sponsor-

ship of educational teleconferencing satellites.
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FOOTNOTES

Final Report, President's Task Force on Communi-
cation Policy, December 7, 1968,

M. Irwin, The Telecommunications Industry 151 (1971)

See Christopher Layton, European Advanced Tech-
nology, PEP, 1969. Also see Layton's address to
to the conference on "European Technology Col-
laboration," London, 16-IX-1969.

See generally, Irwin, supra note 2 at 150-9.
It is arguable that a utility and its integrated
supplier could be separated through the use of
antitrust laws. The FCC could use its statutory
authority to achieve this objective. Section 7
of the Clayton Act (15 U.S.C. § 18 (1964)],
which controls horizontal and vertical mergers,
if they are restrictive, would be the main

~ weapon. Section 11 also expressly provides that

the FCC may enforce its antitrust powers by ordering
divestiture. However, the Commission has never
attempted to use its antitrust enforcement power,
thus the scope of its authority has not yet been
determined. If antitrust were to be applied to
Western Electric a number of major issues emerge.
They center on retroactive use of the Clayton Act,
the effect of the 1956 Consent degree, and the FCC's
power to regulate vertical mergers.

The first issue is whether the Clayton Act can

‘be applied retroactively to cover the 1881 acquisition

of Western Electric by AT&. . In Pan American

World Airways v. The United States, 371 U.S5. 296
(1963), the court ruled that it will allow retro-
active application of antitrust legislation (in

this case, the Sherman Act) if there has been an
acquisition and at the time of the suit there is a
reasonable probability that the restraints will
occur. Although the case involved the Sherman Act,
the Court based a part of its decision on an earlier
case which was concerned with the Clayton Act,

but did not contain the -element of retroactivity
[U.S. v. Du Pont de Nemours 353 U.S. 586 (1957)7, B
and thus the Court was forced to settle that question.’
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The semi-legalizing effect of the 1956 Consent
Decree does not really bar FCC action. The 1856
suit was filed under the Sherman Act (under which
the FCC has no authority), while a new action would
come under the Clayton Act. The latter legislation
is devised to reach situations which have not
ripened into Sherman Act actions. Finally since
the decree was entered without adjudication, there
is a question whether it carries:any judicial
approval.

In the arc of horizontal mergers the FCC has power
under Section 221 of the Communications Act [47 U.S.C.
§221 (1964)] to approve a merger of any two tele-
phone companies. This section was interpreted
in Seaboard Air Line R.R. w. United States, 382,

U.S. 154 (1965) to give the merging firms exemption
from antitrust laws. However, the parties need

not seek approval, since the application of the
section is not mandatory.

Section 214 of the Communications Act [47
U.S.C. §21u(a) (1%6u4)] also pertains to hori-
zontal mergers. It calls for FCC approval for
any acquisition of a "line" by a carrier. A
"line" is any channel of communication established
by the use of appropriate equipment, other than a
channel of communication established by the
interconnection of two or more existing channels.
The section is inoperative if the merger obtains
approval under section 221. It is really a residual
clause to cover any mergers not taken up by other
sections, and since the criteria is based on Fyﬁ%
public convenience and necessity, application P S
the Clayton Act is not suspended. Furthermore ~»"
if the FCC does not enforce the Clayton Act,
the Department of Justice is still free to do so
in any section 214% merger. Although the hori-
zontal mergers should be closely scrutinized,
they are not as restrictive as the vertical
mergers. In addition, the products of hori-
zontal mergers are still to be publicly regulated,
while vertical mergers are more difficult to
control. :

The FCC has broad powers under the Clayton Act
which can also be applied to vertical mergers.
Particularly section 7 of the Act would pertain
to the vertical integration scene since it is
applicable to any corporation engaged "in commerce."
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Also section 2 of the Robinson-Patman Act (15
U.S.C. 813(a) (1964)] prohibits discriminatory
pricing practices and controls customer-supplier
relationships. Although many of the pricing
policies by the carriers are subject to public
regulation, some areas remain beyond the FCC
non-antitrust authority (such as carrier-leasing
from other carriers). Section 3 of the Robinson-
Patman Act dealing with tying agreements and ex-
clusive dealing arrangements directly concern

the vertical relationships. Thus by combining
section 7 of the Clayton Act and sections 2 and 3
of the Robinson-Patman Act the FCC should be able
to reach and contrel the gamut of various vertical
relationships.

Having the tools of antitrust legislation does
not mean that the FCC is prepared to use them. A
major sult such as a divestiture action against
ATET, or even an attempt to regulate other restric-
tive practices between ATET and Western Electric,
is also an important political decision. It is
doubtful at the present time that the administration
would involve the Department of Justice or the FCC
in actions which inveolve major restructuring con-
sequences on the communications industry.

Further, the MCI decision will encourage further
research and development in this area, and the
field of computer switching and data modems will
respond positively to the carterphone case.
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ALTERNATIVES FOR THE REGULATION AND CONTROL OF

A SATELLITE TELECONFERENCING SYSTEM

Assuming a mix of technologies involving the
satellite, CATV, microwave, and possibly telephone
lines, there are a number of policy alternatives
which would to various degrees encourage the growth
of the capabilities necessary to establish the system.
There are a number of different levels on which the

problem can be considered.

Program Content Control

.One source of concern is with the content of
the material presented over such a satellite éyétem.
The First Amendment rights to freedom of speech and
freedom of the press would appear tc preclude regu-
lation of the content transmitted by such a system.
If one considered the goals of such a system to be
to encourage diversity of content and freedom of
access then it would not be desirable to establish
content regulation which, in fact, would be a form
of prior restraint. The control of program content is
ppobably not a major problem, and, in any event, in
the extreme cases there are sanctions that can be

'fapplied to discourage blatant mis-use of the system.
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To the extent that programs of an interactive nature
are coded and not made available to the general public
or even to a single class of users, it might be argued
that the regulatory regime of essentially no content
control applicable to telephone conversations should
apply. On the other haﬁd, when a program is presented
in such a way as it approximates a broadcast, then

certain rules ani regulations would be enforced.

The Desirability of Federal Regulation

The Availability of Circuits

The amount of regulation may also be altered
by the ease of access to the system. For example, if
only a limited number of satellite circuits are available
then justification of the FCC’for regulation.of broad-
casting applies since this is the utilization of a
scarce resource. Alternatively, if there are an un-
limited number of circuits, then the rationale for
regulation based on the "scarce resource" theory loses
some impact. The fact that some form of regulation may
" be desirable even if there are an unlimited number of
frequencies would probably merit considerable debate.
Even with unlimited channel capacity, it is not neces-
sarily true that everyoné will have access to the
capital required to produce dlternative programming

if there was disagreement with what was being presented.

-55- "~



One option for a regulatory regime would be to
give the FCC complete control over the satellite |
teleconferencing system. The FCC could then be empowered
to establish regulations which would encourage utili-
zation of the system and also provide for access to
the system by educational and other public interest
groups.

The basic issue here is whether FCC regulation
in a general sense is desirable if the system provides
for unlimited channels as opposed to broadcasting at
the present time on a limited number of frequencies.
The use of fhe existing radio spectrum today is de-
pendent on its physical dimensions.t The first being
the frequency bandwidth needed to transmit bits of
information. There has been a perennial concern of
frequency séarcity, mainly due to technical restraints
which limit more extensive use. The other two spectral
dimensions are time and space: time being the periodi}
within which transmission is made, and space the area
through which the radio signals must pass. The degree
to which the latter dimension is occupied depends on
the instnsity of radiated power. In extreme cases, power
intensity will s§0 saturate a volume of space that it

obliterates any competing signal.
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The great present increase in the need for
communication service, as well as forecasts for the
future,3 will call for further technical developments,
both of extensive and intensive type, in the communi-
cations industry. Extensive development refers to the
broadening of the radio spectrum through the ability of
manufacturers of communications equipment to produce
instruments capable of transmitting communications at
higher and higher frequencies. It will be the role
of both private and government sectors to encourage
and finance the research and development and in-
novation efforts in this area.

Technical advances of an intensive nature occur
through the development of each dimension of the spectrum.
The spatial dimension will be broadened with the improve-
ments in transmitters and directional antennas (for
microwave relay). This allows closer geographic spacing
of users, especially in the microwave field where
sensitive antennas will be capable of recelving less
powerful signals. The frequency dimensilion may be
improved with better equipment allowing bandwidth
splitting while at the same time limiting wasteful
side—emissions. Finally the time dimension could be
improved through more- cooperation and planning as
well as parallel technical advances in the frequencies

4
techniques.
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On the other hand, it should be considered that
the availability of improved equipment does not on its
face imply a more efficient use of the spectrum. Much
depends on the cost of the hardware and the degree to
which its capability is utilized. TIf optimum spectrum
economy, in a technical sense, is realized through
higher-cost equipment, such economy is not necessarily
optimally efficient in an economic sense. Technical
efficiency must be pursued with the aim of reducing
eventual hardware costs while utilizing more of the
radio spectrum.

In the efforts to improve the utilization of the
radio-spectrum, the substitutes for the spectrum may
provide a workable solution. Substitutes for broad-
casting include the use of open wire, coaxial cable
and CATV. There is also the possibility of future
development of the laser and circular wave guide tube
as communication techniques. 1In regard to the direction
of substitution it would seem that the several modes
should supplement each other and each should find an
appropriate role in the communications industry. The
process by which appropriate functions for each technique
are selected is a key factor in the development of a

- satellite teleconferencing system.
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Economic Factors

Generally the natural resources, above and
below the earth's surface, which are available to mani
kind's utilization are characterized as possessing
either stock or flow attributes.5 Stock resources,
like minerals, o0il and natural gas are regarded as
inventories or stocks that await processing. The
inventory-type resources are irreplaceable, finite,
'énd require further processing. Meanwhile flow
resources, like arable land, fisheries, or water flow
are potentially replaceable, restorable, or augmentable -
at a price in renewed investment to sustain productivity.
Unwise decisions in the management of resources area
by owners-users may lead to early exhaustion of
stock resources or obliteration of flow resources.

In both cases, the owner-user makes crucial
decisions Qhether to invest in hopes of discovering
new reserves of a stock resource, or to rectify the
depletion of a flow resource. Bécause such invest-
ment is not without cost, users must weigh expected
costs against expected yields. Within this context,
the radio spectrum possesses a definable magnitude
which, although somewhat arbitrarily determined,
gives it stock attributes. The more it is occupied

or utilized, the less rémains to occupy or utilize.
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However, unlike stock resources, the radio spectrum's
usable portions at the present time depend on tech-
nology, economics, and regulatory administration. The
scarcity and congestion of the spectrum are not regu-
lated through a market and price system, as it is in
the case of stock resources. Without such markets

and prices, spectrum managers and owner-users have
accomodated scarcity through a system of cehtral al-
location and deliberate efforts to extend the spectrum,
both‘intensively and extensively, as well as to develop
substitutes for radio communication.

Like flow resources, the spectrum is also sub-
ject to degradation through pollution or congestion.
Pollution may be due to non-communication use of
radio, adjacent channel interference, or even general
congestidn by communications. But unlike other flow
resources, as soon as the sources of degradation are
removed the spectrum returns at once to its original
state. Ordinary flow resources are restored through
considerable investment and effort, and after a period
of time. In the spectrum, the sources of pollution
may not be easy to eliminate on short notice, once
hardware investments are made, nevertheless a public
allocation decision, when enforced, could bring a

restoration of that part of the spectrum. Therefore,
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the difference between spectrum and other flow resource
allocation as concerns the cost of restoration may
in fact only be one of degree.

As has been pointed out in the previous para-
graphs the decisions regarding the restoration and
fuller utilization of the radio spectrum resource
have not been based on market and price considerations,
although they are not totally neglected, but on
criteria formulated by a public allocation agency.

The reason for this situation is that the radio
spectrum, as presently constituted, has many attributes
of a common property resource, and represents a vital
depository of public value;

The question may be asked as to why prdperty
rights do not exist in the radio spectrum and as a
consequence no national market has emerged. It is
important to consider this issue in any discussion of
the "inherent'" common property attributes of the radio
spectrum, since it may lead to the development of an
alternative regulatory regime for satellite tele-
conferencing svstems.

Withoﬁt'a systemn of regulation, users of a common
. property resource would lack incentives to refrain
from use rates which raise costs against themselves

and others. That is, unless assured that other users
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will also refrain from using up the resource before
they do, no initial users have reason to postpone
or reduce their own use. Since everyone would con-
sider the resource to be free there is bound to be
excessive use of labor and capital. But eventually
this would cause tendencies toward depletion of
the resource and economic inefficiency generating
attempts to appropriate rights unilaterally, or by
agreement of the users. Even more frequently, there
will be a call for public control of output and/or entry.8
The radio spectrum, although nondepletable even
when used, is prone to economic inefficiency and
congestion in the absence of public regulation or a
system of private property rights. HNo spectrum user
will reduce his power or service range to avoid another's
frequency space unless certain that a rival will not
simply raise his power in turn, at the original
user's, and public's expense. Similarly no user will
invest in techniques to reduce the amount of spectrum
he needs unless he is sure he can benefit from the
space thereby released, and not merely have it pre-
empted by another.
The Uni?ed States, in what was considered an
absence of clearly defined private radiation rights,
opted for public regulation of the radio spectrum.

The two main reasons why property rights do not exist
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in the radio spectrum resource are that the cost of’
appropriating and defending exelusive use rights is
too high, and that national traditions militated
against such rights from the ocutset. Even today
with advances in the technical possibilities of defining
use rights, and the sale of renewable licenses, there
seems little likelihood that private property rights
in the spectrum will ever be tolerated.

It has been argued persuasively that the céurts
were on their way to eétablishing'property rights in
the radio spectrum when Congress intervened in 1927.7
 Once property rights had been defined the basis would
have been laid for market transactions, and a viable
competitive system might have been established. Inter-
ference control could have been conducted through tort
law or on initial definition of rights via administrative
channels. Thusg consumers would be left free to choose
between signals of varying clarity, and broadcasters
free to bid for spectrum against the government or
other nongovernment users. By seeking to curb inter-
ference more rapidly than otherwise, on grounds of
safety and defense, the Congress has created an apparatus
of public regulation. By doing this the Congress
accepted arguments that the judicial process would be

too slow and cumbersome, the market transactions
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too‘complex and cosfly, and that property rights in

the spectrum would subvert overriding national policies.
Today, whatever the viability of the presént

public allocation system, certain presumptions constitute

a real barrier to any market allocation of the radio

spectrum. These presumptions include the appre-

hension that freely transferable spectrum rights, or

even public auctions of renewable rights would price

the small operator out of the market and cause a

concentration of broadcast facilities in large urban

centers; deter new capital by raising the cost of

entry; give broadcast licensees equitable protection

of their earning power and undermine the FCC's power

to impose more comprehensive requirements for public

service; and burden the licensee with additional

costs and induce him to cut béck public services. Such

presumptions have a considerable political appeal,

through fear of monopoly and subversion of equal access

by a wide variety oflpolitical, economic and social

groups; and of impeding prompt access to the spectrum

by government in wartime, and substantial access in

peacetime. Thus, the spectrum today can be properly

considered a commen property resource which necessitates

public allocation and subsequent regulation.
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In addition to the politically-based présumptions
described above, another important consideration which
calls for public control of the spectrum is its over-
riding public value. The spectrum is used for a
variety of social, political, safety, educational,
cultural, informational, and military purposes. The
unique potential of communications in the area of
education and information would probably not be properly
utilized through market allocation of the spectrum.8
In order to further the public value potential, the
control of the spectrum should thus remain in the
hands of a federal allocation agency. The fostering
of satellite teleconferencing systems could therefore
depend on reforms of the present system, or switch
to a market-oriented system. If a limited number of
frequencies were available, or if access costs were ex-
tremely high, then federal regulation and perhaps even
system ownership would be desirable. However, if
unlimited frequencies were available and educaticnal
and public access were reasonable, then private owner-

ship and policy-making might be satisfactory.

Frequency Allocation and Management Without Markets:
The FCC

N

The FCC, which is entrusted with regulatory and

allocational tasks in the nongovernmental sector® grants
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licenses to prospective broadcasters, assigning
specific frequencies for their use with the provision
that "public convenience, interest, or necessity be

w10 This type of a regulatory regime

served thereby.
occurred due to the growing awareness of the radio's
importance together with a recognition of the radio
spectrum's limitation to accomodate all possible

users. With the adopticon of a system of central al-
location, the system of prices and markets was completely
disregarded. However, the compelling need to do what
prices would otherwise do has left an imprint on the
allocational framework. The licensing function pro=-
vides the integrating system which prices would other-
wise provide in the market. The FCC's provision of

a price equivalent by no means implies that their
allocational criteria are necessarily market criteria.

On the contrary, the FCC has often overriden market
criteria with social priorities in conducting both its
licensing and its allocational function.

The FCC's task is to define, delimit and distri-
bute use rights among the competing services and therein
among competing users. Its licensing function is
geared to alter business conduct, while the allocation

function is intended to alter.the structure of the

communications industry. In evaluating competing
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claims betﬁeen alternative services and prospective
licensees, the FCC gives speclal weight to factors
which at first glance would appear to be market oriented.
The following criteria are frequently emphasized:

1. The inability to use wire as a viable
substitute for radio;

2. The ability of the licensee to render the
best practicable service to the community;

3. Evidence that any new service would in
fact be publicly accepted and the scarce
frequencies therby not lie idle;
4. The relative suitability of different
parts of the spectrum for different types
of service;
5. Technological factors - the relative cost
and feasibility of converting equipment
and receivers for operation of different
frequencies and the time needed for
orderly change. '
Such factors at first resemble market criteria.
Upon closer scrutiny, however, the criteria are not
found to be approximations of market forces. Regulatory
agencies can not apply the above factors in the same way
that interacting buyers and sellers could in a free
market.
In a free market, users would want to purchase
circuits most suitable for their needs. Users through
trial and error would gradually come to occupy those

frequencies technically and economically most suitable

to their needs. The question is whether a regulatory
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agency can produce such a pattern more quickly and with
less economic waste. A key problem is that under
direct allocation the needed changes accumulate and
must be made all at once. Whereas a market system,
in theory,-can facilitate the same changes more gradually,
over a longer period of time.

Users, in a free market would want to buy circuits
that they expected to be able to use soon. The
duration of time before the assigned circults are
activated may vary in the two cases. Without market
pressure regulatory agencies may tolerate stock-
piling for longer periods than seems economically or
socially desirable. Market incentives, on the other
hand, might encourage circuit allocation with ‘a minimum
of time delay.

The users best able to bid for circuits in
a market system might be those most responsive to
the needs of public, but they might also be solely
concerned with economic gain. The number of people
who benefit from any service may in fact exceed the
number who would be willing and, even, able to pay for
it. This would present a situation where social benefits
would need to b? balanced against private benefits, and

where public subsidies might be needed and justified.
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Thus the social priorities force the criteria far
away from market considerations.

If circuit prices were high, reflecting relative
scarcities, one would expect.to find those users
who could substitute other transmission means to do
so. In a free market, users could weigh the relative
cost and benefits of various alternatives and achieve
some optimal combination in their production arrangements.
However, it 1is unlikely that user groups could always
be counted on to be able to obtain cost effeétive
alternatives, and thus the question arises of whether
subsidies should be available to ensure educational

and public interest access.

-59-—-



FOOTNOTES

Electromagnetic radiation is radiant energy
resulting from acceleration of an electron or
other charged particles. Forms of electro-
magnetic radiation are light, radio waves,
X-rays, heat radiation, ultraviolet radiation,
and gamma rays. Electromagnetic energy travels
from its source in wave form. The electromag-
netic waves possess different wavelengths and
frequencies, the frequency and wavelength being
inversely proportionate. The measure of wave
length is based on the progression of a wave

from one peak to the next, which completes one
cycle of the wave. The rapidity with which a
wave completes one cycle is the frequency,
expressed in cycles per second. The term

hertz, which is synomymous with "cycles per
second," has recently come into use. The electro-
magnetic spectrum is so vast that it is helpful
to use the terms kilohertz (KHz), which means
1,000 cycles per second; megahertz {(MHz), 1,000
kilohertz; gigahertz (GHz), 1,000 megahertz; and
terrahertz (THz), 1,000 gigahertz. At the present
time the portion of the electromagnetic spectrum
used for over-the-air radioc and television broad-
casting 1s very small. The radio spectrum ranges
from ten kilohertz to three terrahertz, thus
defining the magnitude of the resocurce base.

Gifford, Maximizing Our Radio Resource, An Address
Before the Group on Electromagnetic Compatibility,
Washington D.C. Section, Institute of Electrical
and Electronics Engineers, May 12, 1966, at 6.

The Telecommunication Science Advisory Panel of
the Commerce Technical Advisory Board stated:

The Joint Technical Advisory Committee has
identified present dimensioning of spectrum
utilization as completely inadequate for really
effective analytical efforts towards frequency
sharing. Dimensioning is primarily in terms of
frequency, and that provides only a small segment
of the total picture. Usually, only an inference
of the geographical space utilized is obtainable
from the power, antennas, and geographical data
supplied.
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This conception of spectral dimensions will help
in deciding how close to each other users may

*come in regard to any of the three dimensions

before the resulting interference becomes intolerable.
The major criteria to be considered in making the
decision is the character of information being
transmitted and the state of the arts. 1In the past,
technical advances have facilitated closer spacing

in all three dimensions without hindering effective
communication, and at the same time extended, to

a limited degree, the range of usable frequencies

and the areas over which they are usable.

The spectral volume which any user requires to
transmit information, with some degree of reliability
and clarity can be eliminated in terms of the
frequency, the three-dimensional physical space
and time period of operation, and the power used
to radiate transmissions considered adequate to
overcome competing noise. It has been suggest that
in order to maximize the radio resource, there ought
to be devised "...a standard unit of spectrum

~utilization based on a specified level of radiated

energy density over a specified bandwidth over

a specified geographic area." 1In this manner

each spectral physical dimension would be fully
utilized and considered during the decisidén-making
process of spectrum allocation. U.S. Commerce
Technical Advisory Board Telecommunications

Science Panel, Electromagnetic Spectrum Utilization -
The Silent Crisis 3 (1966), at 33.

See R.L. Barrow and D.J. Manelli, "Communications

Technology - A Forecast of Change" (Part I), 34
Law and Contemporary Problems 203 (1969).

See M.J. Levin, "The Radio Spectrum Resource,"

11 The Journal of Law and Economics 433, at puus,
ff 8. Levin .states, "AT present we could conceivably
transmit three conversations on the same frequency
with time division multiplex, but would have to
modulate so fast as to require more than three
frequencies presently needed to do the same with
'frequency division multiplex.' Should we become
able to transmit the conversations on the same
frequency with no change .in modulation, greater
exploitation of the temporal dimension will become
technically possible.
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10.

Tor a standard characterization, see Anthony Scott,
Natural Resources: The Economics of Conservation (1955).

Ibid. ¢

R.M. Coase, "The Federal Communications Commission,"
2 Journal of Law and Economics 1, at 25-35 (1859).

The response of larger communications concerns to
public needs in this area has not been great. See
Nicholas Jochnson, "Towers of Babel: The Chaos in
Radio Spectrum Utilizatien and Allocation," 34

LLaw and Contemporary Prcblems 505, at 52u-5. FCC
Commissioner Johnson conslders the market allocation
"no more than an academic suggestion, given the
political realities," at 525.

47 U.S.C.A. g 307.

Ibid.
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AN EDUCATIONAL SATELLITE TELECONFERENCING SYSTEM

System Components

4

Any discussion of the alternatives for an educatiénal
satellite teleconferencing system bears'in some part on
the users that are being contemplated for the system.
If the users are primarily in the governmental sector then
one type of system will be developed. If the users are
in the educational community then other standards and funding
problems arise, and concommitantly other regulatory problems.
Finally, if the users are both from the educational com-
munity and the private sector some proportional sources
of funding and regulation will need to be formulated. Thus
the ownership and management alternatives may depend
primarily on the categories of users that are identified.
There has been some discussion recently over whether the
educational community should receive special treatment from
communication suppliers because of the nature of their acti-
vities. The basic argument is that since the nation has a
commitment to education that electronic teaching from a
distance and the other uses that could be made of a satellite
teleconferencing system should in‘effect be subsidized by the
federal government or that reduced tariffs should be negotiated
with the carriers. If one takes this argument to its logical
conclusion, it would appear‘iogical to provide for a unique

regulatory regime for a satellite teleconferencing system which
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devoted to educational purposes and other public service

activities. The following is an analysis of these arguments.

The Satellite

A major component of a satellite teleconferencing
system will be the satellite itself. Here there are
two alternatives for implementation of the system.
Either the teleconferencing will make use of circuits
available on the commercial domestic satellites or
the operators of the system will arrange for circuits
on a dedicated satellite launched for ﬁrimarily tele-
conferencing and related activities.

Concerning the availability of circuits on the
domestic commercial satellites, it is not clear at
Tthis point whether there will be a number of such
systems or only one. President Nixon's Task Force
has rejected the natural monopoly argument when
applied to domestic satellite development and has sug-
gested that any firm. should be permitted to establish
elther a general or specific domestic satellite
system and that the ownership could be either private or public.l
Further, Clay Whitéhead of the Office of Telecommunication
Policy has indicatedrthat the AT&T - Comsat proposal for a
domestic satellite system could create antitrust problems
since two suppliers of communications have joined to provide
satellite services. Whitehe&d indicated that the problem
could be avdided if a public message system rather than

a private one were provided.
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A number of questions arise here which must
be resolved by the FCC. One issue is whether the pro-
curement ruies of the Communication Satellite Act will
apply'to Comsat or any other domestic satellite owner
or whether competitive buying procedures will apply
to private satellite systems. It is also possible that
the authorized user question will be reconsidered
within the context of domestic satellite operation.2

Assuming a public service/educational basis
for a satellite teleconferencing system, it is pos-
sible that special arrangements will be made by domestic
satellite operators to provide for such a system.

The Federal Communications Commission on
March 24, 1970 clearly recognized that the needs of
educational institutions should be served by parties
applying for domestic satellite systems and it is
arguable that the utilization of a satellite tele-
conferencing system is one of these needs. It is
the Commissjon's belief that these needs should be
served through terms.and conditions which are in the
public's best interest and which will provide the
greatest "peoples dividend". These benefits to the
public can probably best be derived by providing
education with tariffs for communication services of
a special nature? as opposed to applying standard
commercial tariffs to situations where the public
stands to benefit. ‘

The FCC's Report and Order Concerning the Matter

of Establishment of Domestic Communication-Satellite
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Facilities by Nongovernmental Entities, Sec. 34,
provides an insight as to what the Commission feels
the nature of these special terms and conditions
should be. That Report and Order of March 24, 1970
states--

Sec. 34% "All applicants should further
address question ...(b)..."

(b) (1) Where the proposed services in-
clude television or radio program trans-
mission, the terms and conditions under
which satellite channels will be made
available for non-commercial educational
networks. We note that parties to this
proceeding, such as COMSAT and the ABC
network, have proposed to provide satel-
lite channels without charge for the
interconnection of public and instruc-
tional broadcasting. We believe this

to be in the public interest. Applicants
prop051ng television or radio program trans-
mission services should also address

the possibility of realizing a "peoples'
dividend" to provide some funds for pro-
grammlng by noncommercial educational
stations, as suggested by the Ford
Foundation.

(2) Applicants proposing multi-purpose

or specialized systems should also
discuss the terms and conditions under
which satellite services will be made
available for data and computer usage

in meeting the instructional, educational,
and administrative requlrements of
educaticnal institutiors.

The FCC has recognized the potential of domestic
communications satellites to assist education, and
the result has manifest itself in the various pro-

posals submitted by companies applying for the right
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to construct domestic satellite systems. The majority

of these proposals clearly plaée.education in a special

category enabling it to derive certain benefits not

applicable to commercial interests. An example of
these benefits is shown in one of the more inclusive
proposals by MCI Lockheed:

For five years after the start of domes-

tic satellite operation by MCI Lockheed
Corporation the company will make avail-
able transmission capacity equivalent to
five television channels for educational

use in the United States without charge.

MCI Lockheed believes that this offer of
earth station to earth station service

is the best way to encourage experimenta-
tion and innovation on the part of educators.

For the remainder of the satellite’s

operating life, similar transmission capa-

city will be offered at a fraction of

regularly established rates.

By assuring a continuation of the same

type of communications at a nominal rate,

orderly expansion of instruction tech-

niques and programred administrative uses

will directly benefit students of all ages.
The MCI Lockheed proposal is an example of what can be
provided for the educational community. There are
approximately thirteen other proposals before the
FCC, most of which make some special provision for
the educational communication. The advent of
satellite teleconferencing brings with it new possibilitieé
for economical educational developments that were previously

financially impossible considering common carrier

standard transmission rates.
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The FCC in 1) calling for special considera-
tions for education and 2) calling for multiple
applications for domestic systems has shown its
concern over past practices and policies in the area
of long distance transmissions. The future may
very possibly bring inecreased competition into the
communications field: Competition which is willing
to provide special terms for educational institutions.
In the future, common carriers may indeed find it
advantageous to provide separate tariffs for edu-
cational satellite teleconferencing. Regardless of
the implications, it is evident in both fhe report
and order and in the reactions by the majority of
the companies submitting applications that thé future
holds new promise for the public and its educational

institutions in the field of teleconferencing.

Cable Television

‘Another of the components of a satellite
téleconferencing system will be cable communications.
Under certain demographic situations, CATV will provide
~the most economical means of transmission for signals.
At the present time, the regulatory regime concerning
cable communicétions is uncertain. The FCC has issued
a Letter of Intent concerning rules for cabie television

. 3 . . . .
regulation. The Office of Telecommunication Policy
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1s conducting a long-range policy study concerning

cable regulation including a section on the question

mn

of educational access. Depending on the outcome

of the FCC's Letter of Intent, cable regulation of
some type will probably be promulgated by spring of
1872. Given the desirability of connecting CATV to
a satellite teleconferencing system, it will remain
to analyze these new rules to determine the effect
of FCC regulation on the overall development of a
teleconferencing system.

In their letter of proposed CATV rulemaking
of August 5, 1971 the FCC states

Broadcast signals are being used as a
crucial component in the establishment

of cable systems, and it therefore seems
appropriate that certain basic goals of

the Communications Act be furthered by
cable's advent - the opening up of new out-
lets for local expression, the promotiocon

of added diversity in television pro-
gramming, the advancement of educational

and instructional television, and the in-
creased information services of local govern-
ments. Accordingly, we will reqguire that
there be one free, dedicated, non-broadcast,
public access channel available at all
times on a non-discriminatory basis. 1In
addition, we will require that one channel
be set aside for educational use and one
channel for state and local use on a develop-
mental basis and that, upon completion of
the basic trunk line, for the first five
years thereafter these channels will be

made available free.

The FCC, just as in the case with domestic

satellite systems, has recognized the need for economical
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educational communications and has accordingly pre-
seribed special conditions pertaining to rates charged
to educational institutions. These conditions would
obviously apply to a satellite teleconferencing
system.
Elsewhere on the national level, a special

case is made for cable rates charged to education by
groups such as the National Cable Television Association,
the Joint Council on Educational Telecommunications,
the National Education.Association and many other groups.

On the state level, Wisconsin's Educational
Communicaticns Board has adopted a resolution calling
for the reservation of 20% of all cable systems'
capacity for instructional and in-school use, along
with free cable connection and service to all elementary,
secondary, and post-secondary schools.

Both on the federal and state level cable
television has proven to be one of the many areas in
the field of communications in which the need and
the value of efficient educational services has been
recognized. If education is to develop to its fullest
possible limits, it should not be expected to compete
for services on an equal basis and rate schedule
with existing commercial interests. Cable television,

which is still in its infancy, shows promise (due
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greatly to the efforts of educational groups) that

it will categorize its areas of service and structure
its rates accordingly.!3 This type of structuring will
best serve the general public and the educational com-
munity, and will provide for the optimum development

of a teleconferencing system.

Instructional Television Fixed Service (ITFS)

A final transmission means that can be inter-
connected to a satellite teleconferencing system is
an ITFS service. On July 25, 1963, the FCC allocated
31 channels in the 2500-2630 MgH range to be used
solely for educational purposes.6 Designated as In-
structional Television Fixed Service (ITFS), this
allocation allows educational institutions to transmit
verbal and aural programming to receiving stations
within a radius up to 20 miles from the originating
transmitter. These ITFS signals cannot be picked
up on home television sets since receiving stations
require a special antenna and down-converter. In
June 1969, the FCC also specifically designated
2686 to 2690 MgH for audience feedback (via FM radio)to
ITFS stations. 7

As defined by Section 74.901 of the FCC Rules

and Regulations, an ITFS station is:
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A fixed station operated by an educational
organization and used primarily for the
transmission of visual and aural instruc-
tional, cultural, and other types of
educational material to one or more fixed
recelving locations.

The FCC established the ITFS service primarily to aid
in school education, as Section 74%4.931 of the FCC

-

Rules and Regulations states:

Instructional television fixed stations
are intended primarily to provide a means
for the transmission of instructional and
cultural material in visual form with an
associated aural channel to specified re-
ceiving locations for the primary purpose
of providing a formal education and cul-
tural development to students enrolled

in accredited public and private schools,
colleges, and universities.

However, the FCC recognized that in-service training
and administrative conferences pertaining to education
were also worthy of special consideration, for the
Commission stated that ITFS could be utilized for
these purposes as well as in-school training. Section
7T4.931 declarés:

(b) Such stations may also be used for the
additional purpose of transmitting wvisual
and aural material to selected recelving

. locations for in-service training and in-
strustion in special skills and safety
programs, extension of professional train-
ing, informing persons and groups engaged
in professional and technical activities of
current developments in their particular
fields, and other similar endeavors.
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(c) During periods when the circuits provided
by these stations are not being used for the
transmission of instructional and cultural
material, they may be used for the trans-
mission of material directly related to

the administrative activities of the licensee,
such as the holding of conferences with per-
sonnel, distribution of reports and assign-
ments, exchange of data and statistics, and
other similar uses. But stations will not

be licensed in this service solely for

the transmission of administrative traffic.

ITFS licensing requirements further disclose
the FCC's conscious effort to strictly limit ITFS
allocations to educaticnal organizations. Section
74.932 declares:

(a) A license for an instructional tele-

vision fixed station will be issued only

to an institutional or governmental organi-

zation engaged in the formal education of

enrolled students or to a nonprofit organi-
zation formed for the purpose of providing
instructional televisicon material to such
instutional or governmental organizations,
and which is other wise qualified under
statutory provisions of the Communications

Act of 1%34, as amended.

Granted that the FCC established ITFS in order
to aid education, the question arises as to how ITFS
will actually achieve this purpose. The FCC's Com-
mittee for the Full Development of the Instructional
Television Fixed Service answered this question by
declaring, "An ITFS system should play a major
role in increasing the effectiveness of student

learning and in providing learning resources not

otherwise available. ® More specifically, this Committee
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noted that ITYS helps solve educators' need to find

a more economical and efficient means of distributing
high quality learning materials to classrooms?g Ad-
ditionally, several other characteristics unigue to
ITFS can greatly aid the educational process:

(1) ITFS is especially adaptable for local
school use.

(2) ITFS is flexible because it provides a
multichannel system that enables the
administrator to cope more effectively
with traditional scheduling problems
which, up to now, have plagued instructional
TV.

(3) Programs may be repeated whenever required,
and up to four different programs may
be transmitted simultaneously.

(4) 1ITFS is relatively economical to use.

(5) When combined with other methods of TV
transmission, it can provide electronic
flexibility and capability heretofore
unavailable.lO

The above characteristics are factors which influenced
the FCC's decision to award educational interests
exclusive use of ITFS, and they apply with equal force
and validity to the development of a satellite tele-
conferencing system utilizing ITFS interconnection.

Despite the strengths of ITFS, the FCC's ITFS

Committee is also cognizant of ITFS's limitations,
especially: "...the inability of ITFS, under present
technology and rules, to reach the public outside of

the classroom, thereby precluding nonclassroom preschool,
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and other special uses.”l2 In fact, the ITFS Committee
acknowledges the role which media other than ITFS

can play in the educational process, when it states:
"An ITFS system operates best in a communications
system approach, as part of the coordinated use of

all available educational communications media.“12
Again, this supports the development of a satellite
teleconferencing educational system.

Educational interests have received preferen-
tial treatment concerning ITFS largely because ITFS
possesses various characteristics beneficial to the
educational process. Yet other media, including the
telephone, also posses unique characteristics which
could greatly enhance the educational process. Because
of the value placed on education in the United States,
it could be argued that all of the components of a
satellite teleconferencing system should receive
negotiated tariffs.

It is also important not to overlook the ITFS
Committee's great concern with the economic advantages
of ITFS. Organizations now using ITFS could have
initiated an almost identical service by using closed
circuit (cable) television. However, the FCC realized
that the costs of cable were often prohibitive, and saw
fit to aid educational instifutions fiﬁancially by

granting them exclusive rights to ITFS. 1t is not
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inconceivable that a satellite teleconferencing system
could also be treated as a separate entity for

regulatory purposes.
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A Case Study: The Wisconsin Teleconferencing User Study

In the user studies conducted at the University of
Wisconsin it was found that the majority of current
users of teleconferencing systems are from the educa-
tional community with some use being made by private
industry. Even the use of teleconferencing systems by
professionals such as doctors and lawyers now centers
around the educational function and the services themselves
are provided by educational institutions and the costs are
shared by the users and the providers of the systems.
A breakdown of these services into the technology utilized,

the cost, and the funding source follows.

Torotems Enumeration

1) Wisconsin Medical Dial Access Program (Medical and Nurses)l3

Technology - A combination of In-wats and metered telephone
lines are used to provide access to approximately 600

. pre-recorded informational tapes.

\w
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Cost - approximately $35,000/year. This includes personnel
and telephone line charges. Expenditures on equipment

to date has been in the area of $5,300?‘4

Funding - Funding in the past has been from the United Health
Foundation and HEW's Regional Medical Program Service.
Tenative plans call for a yearly $25. subscription rate
for persons wishing to use the service and a per call
charge for those not paying the annual subscription. The
original design for the system calls for funding to
continue only until the system becomes stable.

2) Wisconsin Heart Association Dial-Access (Green Bay and LaCrosse)l5

Technology - The system uses standard telephone lines to pro-

vide access to tape libraries in the two cities. Any

toll charges incurred are paid by the caller.

.Cost - Green Bay -~ first year operating expense, including
equipment - $704 (including tapes [tapes and.equipment
were approximately $300)). LaCrosse - first year operating
expense, including equipment - $650 (including tapes [tapes

and equipment were approximately $3001).
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Funding - The Wisconsin Heart Association

3) Campus Dial-Access Telephone Information System (proposedil6

Technology - The system will use standard telephone lines

to provide access to the tape library.

Cost - Estimated cost of operation for the first year, in-
cluding equipment - $859, This does not include the
initial tape production cost of $12.26 per tape. (Capital

equipment costs are estimated at $340.),.

Funding - University of Wisconsin.

4) NEWIST (Northeast Wisconsin In-School Television)l7?

Technology - Instructional television programs, primarily
rented instructional video tapes, are broadcast over
commercial television station WLUK, Channel 11, to
Green Bay Area schools. Future plans include broadcasting
these tapes over Green Bay's state educational télevision

" station, Channel 38, which is in the construction stage.

Cost - NEWIST has been paying $40,000 per semester to
Channel 11 for the broadcast of two hours of instructional

programming per day.

Funding - NEWIST receives funds from the Green Bay area
schools which utilize the programming and from the

State of Wisconsin's Educaticnal Communications Board.
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5) U.W. Green Bay Microwave Systeml8

Technology - This system beams instructional microwave
video signals from Green Bay to Marinette. It also

utilizes telephone lines for a two way audio connection.

Manitowoc and Menasha are included in the two-way

audio connection.

Cost - $12,400 per year for leasing the distribution system
from Bell Telephone., All other costs are combined

with other U.W. Green Bay operations.

Funding - University of Wisconsin - Green Bay.

6) West Bend - Sheboygan Classroom Link 19

Technology - A "dedicated" telephone line will be used in

the fall of 1971 to connect West Bend and Sheboygan

classrooms, for the purpose of teaching a Spanish course.
Cost - estimated at $1,700 for nine months of operation.
Funding - University of Wisconsin - Sheboygan, $1,000

West Bend, $700

7)  American Automobile Association?

Technology - AAA uses Wisconsin Telephone Company's telephone

line conferencing facilities and radio station WIBU's

broadcasting facilities to disseminate traffic information

to 97 of the state's approximately 123 radioc stations.
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Each hour, during holiday weekends, AAA puts out a
‘Pecorded traffic report for the state. WIBU transmits
the message to Southeastern Wisconsin radio statiogs, but
T T those that can't be reached in this manner (40) are |
contacted via conference telephone call each hour. Eight

five-way conference calls are placed per hour.

Cost - The Telephone Company bill for holiday weekends 1is

estimated to be in the area of $800 per weekend.

Funding ~ American Automobile Association provides the
service free of cost to the radio stations as a public

service.,

8) Madison Academic Computing Center 21

Technology - The Computer Center utilizes telephone lines

to provide central computer access to 12 remote terminals
within the state, and to provide an open line voice link
(loop) between those terminals and the computing center.
This two-way voice loop serves in the area of systems
maintenance in that the controller has an instant two-

way communication link with the terminals and vice versa.

Cost - Telephone Company rates for the voice loop are $17/
month/station, plus approximately .75/month/mi1e of the
loop, plus $iS/month/termination. The computer to ter-
minal rates are the same per mile and per termination,

but the monthly station rate is in the area of $75-%80.
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Funding - State of Wisconsin - the majority of the terminals

are within State buildings.

8)_ Wisconsin State Educational Television Network 22

Technology - The proposed network will utilize microwave
relay links between Madison, Milwaukee, Green Bay,
Wausau, Eau Claire, and LaCrosse. Programs originating
in any of these locations would be beamed via micro-
wave relay loop so the other locations can rebroadecast

the programs to their individual areas.

Cost - Two bids for the microwave relay services were
received. Wisconsin Telephone Company would charge
$65,000/year and Midwestern Relay would charge

$48,000/year for the service.

Funding - State of Wisconsin.

10) ETN-sca 23

Technology -This system utilizes dedicated telephone lines

and subsidiary communication broadcasts over the state's

educational radio network, to program to and conference

with numerous locations throughout the state.

Cost - The 1971-72 Budget request calls for the following
figures: Personnel - $54,035, System cost - $69,552,

Supplies and Travel - $4,875.

Funding - University of Wisconsin - Extension. Individual

enrcllees pay a tuition for courses taken.
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11) SEEN (Statewide Engineering Education Network) 24

Technology -This system utilizes dedicated telephone lines

and the Victor Electrowriter to transmit engineering

o courses to 22 locations in Wiéconsin and Northern
Illinois. In addition to the electrowriter transmissions,
two-way audio connections are maintained with all

the remote classrooms.

Cost - The annual operating cost of the system is approxi-
mately $55,000, $13,500 of whiéh goes for the rental
of telephone lines. 90% of this telephone line charge
" results from the use GSA lines. Electrowriter transmitters
cost approximately $1,100, while each basic receiver runs

in the area of $1300.

Funding - University of Wisconsin-Extension. éasic operational
costs are covered by tuition paid by engineers enrolling
in courses. Other financial support is received from the
Trane Company, Holt Industries, Kimberly Clark, and

Ansul Chemical.

12) Wausau School District #1 Telewriter Project (not in service X5

Technology - This system utilized dedicated telephone lines

and the Victor Electrowriter to provide in-service edu-
cational programming for teachers in the participating
schools districts. Two-way audio was maintained in con-

junction with the electrowriter transmissions.
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Cost ~ First year cost for the system was $77,146,

second year - $55,000, third year - $47,000.

Funding - ESEA Title III Operational Grant

13) Milwaukee Archdiocese ITFS Operation26

Technology - The Milwaukee Archdiocese beams one-way instruc-
tional programs to 101 receiving sites in 3 Wisconsin
counties using ITFS. Three ITFS transmitters are

presently used.

Cost - Annual operating cost is $130,000. To date $900,000
has been invested in the system. Recelvers cost ap-

proximately $130 each.

Funding - Milwaukee Archdiocese

14) Marguette University ITFS Operation27

Technology - This system utilizes one-way ITFS transmissions

to Milwaukee area locations (one transmitter, 2 channels).

Cost - Initial equipment and installation costs - $33,628,

yearly operational costs - $5,83u,

Funding - Marquette University, Cardinal Stritch College and

Alverno College.
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15) University of Wisconsin - Milwaukee ITES Operation28

Technology - This system utilizes one-way ITFS signals for
broadcasting instructional programming to Milwaukee
area locations (one transmitter, 4 channels).

Cost - The system just began operation this fall so no operating
expenses were available at this time. Equipment cost to date
have been in the area of $73,000. This includes the trans-
mitter, antennas, and receiving equipment at 11 locations.

Funding - University of Wisconsin

16) . Milwaukee Public Schools ITFS Operation

At the time the research was done this system was in the
planning stages and not operational, therefore precise

details and figures were not available.
}29

17) Milwaukee Regional Instructional Television Station (WAU-27
Technology - This system utilized ITFS transmissions in

conjunction with telephone line feedback to provide

instructional programming in the Milwaukee area (one
transmitter, 2 channels).

Cost - Annual operating budget - $32,000. Equipment costs
and annual costs since the operation began in 1968 -
$150,000. The investment in federally owned equipment
located at the Veterans Administration - $183,000.

funding - National Veterans Administration and institutions

participating in the program.
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30
18} Maxco Internationsl {(Parts Retrieval Network)

Technology - This system utilizes dedicated open telephone

lines on a continuous, 2% hour basis. This open network

connects various auto salvage yards for the purpose of
locating desired auto parts. Each subscriber is pro-
vided with a "continuous" speaker and a hand set.

The subscriber's request for parts is heard over the

entire system.

Cost - Maxco has a monthly telephone bill of between $7,000-$10,000.

Funding - Commercial operation financed by subscriber fees.
The average subscriber fee is $1u45 per month. The
system presently has 70-75 subscribers, one third of

which are in Wisconsin.

While the sampling process within the State was
1imited by our terms of reference - State boundaries, and
the resources available to use - the results indicate
some definite trends in teleconferencing usage which
may be of value to decision-making in the future regarding
system configurations. Out of the eighteen telecon-
ferencing systems which were examined it was found that
ten utilized telephone lines either éeparately or in
combination with some otﬁer transmission form. ITFS
was used by four systems, and‘ﬁicrowave was used by
only two systems. Since there is currently no cable

communications interconnection system, this transmission
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means was not used. Since the majority of the systems
used audio links only it may be assumed that television
may not be significant in user evaluation of tele-
conferencing systems. On the other-hand, cost figures
and the lack of understanding of the potentialitiés

may have led to this situation. One system utilizes
telephone lines together with an electrowriter, but
there have been difficulties with this system.

In Wisconsin, over 5$600,000 is spent yearly on
teleconferencing systems. This is a substantial figure
and would come to over $30 million dollafs per year in
the United States if a projection were made. While it
is not suggested that thi§ projection is accurate it
does indicate possible sources of funding for tele-
conferencing systems. If an educational effort were
undertaken it might even substantially enlarge this
figure. One of the factors noted in the interviewing
undertaken to provide the Wisconsin study was that the
people were not generally aware of the technological
possibiiities of teleconferencing. Thus it is probable
that an educational effort would vastly enlarge the
number of users and the amounts of money spent on the
systems.

Concerning funding sources for the existing tele-
conferencing systems, it was found that the majority of

funds originated with the State and was administered
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through its various institutions of higher education.
There were only two services that had federal funding,
one using HEW Regional Medical Program funds and the
other using National Veterans Administration funds.

In both of these cases, funding was also provided by the
participating institutions. The two largest systems
were both financed by educational institutions, one
being the University of Wisconsin ETN/SCA system
($127,462 per year) and the other being thé Milwaukee
Archdiocese system ($130,000 per year). This is only
logical since all of the systems operate only within
State boundaries. The conclusion to be drawn from these
facts, however, is that the systems are state-wide not
because that is the limit of their content effectiveness,
but rather because that is the limit of their funding
competence. In the case of the medical dial-access
system, other states must buy the system for their

own region.and thus create a duplication of facilities.
On a regional basis much of this duplication could be
eliminated. Similarly a number of the city-wide

systems could share larger facilities 1f they were
available and thus effect a savings. If fuhding were
available on a federal level, it is most likely that
certain of these teleconfereqcing systems would benefit

from regional or national cooperation and cost-sharing.
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One of the most interesting conclusions is that
various groups are going ahead with the installation of
teleconferencing systems that may not be the best for
their needs and without any real understanding of
the activities taking place in other parts of the state
or other parts of the country. This haphazard develop-
ment of teleconferencing systems may foreclose some
of the optimum systems development that could be done
if people were aware of the technological opportunities
that were available to them. This overlapping should
be eliminated if effective regional systems are to
be developed, and the implementation of a domestic
satellite system and possibly the development of a
dedicated satellite teleconferencing system would
encourage cooperation and coordination. An additional
factor here is that the use of hardware by these systems
is somewhat effected by the amount and sophistication
of hardware sales in the region. Many of the people
who are developing these systems do not have the time
or funds to search out technological alternatives. The
planning of a satellite teleconferencing system could
provide the educational materials necessary to allow

enlightened judgments to be made.
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Demographic Dispersion

One of the factors which will help in aeter~
mining the hardware mix which will be used by a sateiiité
teleconferencing system will be the geographic dis-
persion of the users. Clustering of users will provide
cost benefits for the use of ITFS or cable as opposed’
to some alternative systems. Microwave interconnection
will prove most beneficial in some instances. Follow-
ing are a series of outline maps of the State of Wisconsin
indicating the demographic dispersion of the current
users of the teleconferencing systems in Wisconsin.
The first chart indicates the clustering for each service
offered in the state. From this chart is can be seen that if
all of the existing systems were to be accommodated in
a regional satellite system that virtually the entire
state would have to be covered. Even when individual
systems are considered on the following charts it is
evident that there is no apparent clustering in the
majority of the services. However, where a system such
as the Wau;au School District system is considered it
is obvious that there is clustering and this would also
apply where only one city were participating in a system.
Again, if more peoplé were made aware of the possibilities
. of a system of teleconferenciﬁg it may be that even

wider demographic dispersion would take place. 1In
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the future, it will be necessary to conduct in-depth
user studies to determine what the system configuration
will be based on user needs and the funding sources
that are availabie.

| The use of teleconferencing systems within Wis-
consin by professional people to date is limited to their
use of educational services provided by the University
for continuing professional education. However, it
is possible that in the future this user group could
be segmented and special services could be provided for
them on a subscriber basis. The clustering studies done
at Stanford indicate that doctors and lawyers work in
close proximity to one another and that some system |
configuration would be poséible; However, with the
Wisconsin Medical Dial Access System it was found that
the highest utilization of the system was in rural
areas as opposed to urban areas with the conclusion
.being drawn that there are library facilities and other
sources of professional interaction available in the

cities that are not available in rural areas.
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Madison Academic Computing Center
Open Voice Line and Computer Links

- The voice line is a loop
while the computer links

run from the terminals

back to the “adison Center

GREEN BAY o

MADISON MILVAUKER
@) @ °

KENOSHA O
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Wisconsin State Educational Television

tetwork -- Microwave Relay System

O WAUSAU

O EAU CLAIRE

GREEN BAY o

MADISON o MILWAUKEE ©
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WAUSAU o o©SCHOFIELD

OMOSINEE

Wausau School District £1 Telewriter Project

o ANTICO

O ROTHSCHILD

© STEVENS POINT
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ITFS Operations is Wisconsin

The only ITFS activity is in
the Milwaukee area -

Milwaukee Regional Medicidl
Milwaukee Archdiocese
Marquette University
¥ilwaukee School Board

MILWAUKEE O
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SEEN ~ Statewide Engineering

Education Network (Wisconsin Locations)
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Illinois . Locations - Belleville, Chicago, Decatur, Freeport,

Springfield, Quincy, Rockford, Rock Island, Morrison, and Champaign
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University of VWisconsin's Campus

Dial Access Information System
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M/-Green Bay Microwave System

and Telephone Link

GREEN BAY o
MENASHA o

: o
MANITOWOC
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¥ewlst - - Green Bay Area

Instructional Television Droadcasting

o_.
GREEN BAY
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West Bend - Sheboygan

Telephone Classroom Link

SHEEOYGAN o

o
WEST BEND




Wisconsin *edical DNial Access

Program

MADISON
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Viscongin Feart Association Dial

Access Systems

O
GREEN BAY

O LA CROSSE
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Maxco International Long Lines
Parts Retrieval MNetwork

Maxco has approx. 75 subscribers
one third of which are in Wisconsin,
dispersed evenly throughout the state.
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American Automible Association -

Dissemination of Koliday Travel
Information

Information is disseminated to 97
of the State's approx. 125 commercial
radio stations, thereby covering

virtually every section of the state.
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The International Implications’

The development of a domestic satellite tele-
conferencing system has vast implications for inter-
national developments of a similar nature. Educational
goals may be achieved by satellite teleconferencing
and therefore it would be desirable for the domestic
United States regulatory position to be one which
favors international development. As Clay T. Whitehead
said in a recent speech in Paris:

It is conceivable that for the cost of a

few billion dollars a year one could pro-

vide a global EDSAT system which could

- someday 1lift this whole planet out of
ingnorance, which is the cruelest form of
disadvantage.

Whitehead continued by stating that the basic problem
goes beyond the organization of our Iinternaticnal
agencies and the procedures that they employ. The
proeblem that he saw concerns our fundamental insti-
tutional regulatory theory and the need for the
development of competitive policies rather than mono-
polistic policies. He further advocates the view

that the problems of communications technology cannct

be solved in a narrow technical framework but must

_be considered ip the context of their political,

social, and moral implications.
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All of the above indicates that international
concern with the development of a satellite tele-
conferencing system for educational purposes might
require a minimum of regulation with all attempts
being made to ease the development of the appropriate
technology. |

One example of the international implications
of teleconferencing development which has, in fact,
also determined the frequency at which educational
satellite broadcasting will be conducted in the
United States, is the World Administrative Radio
Conference which was held in Geneva, Switzerland
this past summer. The need for frequency allocations
for educational purposes has been growing at an in-
creasing rate over the past few years and will continue
to do so in the years to come. The U.S. Office of
Education has documented a wide range of current
educational uses of telecommunications, including
over-the-air TV broadcast, ITFS, and closed circuit
television, facsimile and data transmission information,
retrieval and computer-assisted-instruction. 1In
many of these instances the availability of a low
cost satellite teleconferencing system would result in
improved service‘and lower costs for developing

countries.
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The Department of Health, Education and
Welfare.stated the importance of obtaining satellite
distribution for eduqatiohal use in its reply to
the FCC prior to and in preparation for the WARC
meeting.J |

Education is currently accused of ir-
relevancy; properly applied, technology

can help solve this problem. By pro-
viding timely, high quality programming
through a system of interconnection that
links colleges and universities, primary
and secondary schools, pre-school and

adult education centers with distribution
centers that provide only the best in
programming, the nation can vastly improve
its educational system. National production
and distribution centers are vital to

this plan. Only in this manner can the
necessary excellence of programming be
achieved, and the costs be spread over the
widest possible audience, and thus reduced.
Satellite communication is the most cost-
effective method of providing this service.
It is used exclusively by commercial networks
as the only economically feasible means of
distributing large amounts of information.3?2

Following is an excerpt from the U.S. Pro-
posals for WARC dealing with the interesfs of the
educational community which indicates governmental
concern with the educational community.

The health, education, and other public service
interests have put forward a requirement

for a low cost video band-width satellite
system to meet the needs of hospitals,

schools and universities. The 2500-2690

MHz band is particularly suited to meet

these public service requirements since

present technology and existing services

permit a low cost multi-point satellite

system to be developed in this band. The
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services envisioned fall into principal
categories, (a) the distribution of TV
program material direct to educational
broadcast stations for retransmission to
individual receivers, and (b) the dis-
tribution of TV and other video bandwidth
materials to schools, universities and
hospital receiving installations. The type

of satellite contemplated for this service
would be capable of producing EIRP in the
range of 45-50 dBW. The technical constraints
on sharing between this satellite service,

and terrestrial Instructional Television

Fixed Service systems in current use in North
America have been explored in a document to

be submitted by the U.S. to the Special Joint
Meeting of CCIR Study Groups (Geneva, February
1971) which shows that even under worst case
conditions no interference would be caused

by the ahbove described satellite to any
terrestrial Instructional Television Fixed
Service. Because the earth station reception
equipment will be simple and very low cost,

an allocation to the communications satellite
service in this band could also provide
important communication services of a demand
assigned multiple access nature in many
regions of the world where present communi-
cations are not highly developed. Directional
antennas on the satellites will make it possible
for different countries, and/or regions to
share the same orbit and spectrum space,
conceivable even from the same satellite.

If this band of frequencies were used world-
wide for educational and public service space
systems, the benefits of present space tech-
nology 1n this band could accrue directly to
many developlng and progressive nations.<S

0f particular interest here is the fact that
a number of national delegations to the WARC were
concerned with the development of satellite systems
for developing countries and particularly for educational
purposes, and further that iﬁferest was expressed in the

possible development of interactive systems.
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At the WARC itself-?4 an allocation was made
on a global basis at 2.5 GHz for educational purposes.
This decision illustrated the belief that, as times
change, so must the policies of entities possessing
the potential to aid education. The allocation
of the 2500-2690 MHz.band to education was achieved
because the nations of the world recognized that the
availability of satellite communication could quite
ﬁossible result in improved educational services
and lower costs. 1In effegt, WARC decided that the
téchnological innovation of satellite'communication
should not be kept from educational interests, but
should be made available to them.

It is especially important to note that the

. 2500~2690 MHz band was allocated on a world-wide basis

despite substantial opposition from some European and

Asian countries where this frequency band was already

being used for Fixed Service kFS), Mobile Service (MS),

and Radiolocation Service (R3). In this case the needs

of education were deemed to be more important than

those of commercial interests, and educatimn was

granfed special treatment by the international community.
The above arguments all support the general

.policy position taken at the United States federal

level that educational interests should receive
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preferential negotiated tariffs in their use of common
carrier facilities. If this is so, then it is likely
that the international community would favor inter-
national standards that would encourage satellite
teleconferencing for educational purposes and it can
be argued that a domestic regulatory policy should

be adopted which will also provide encouragement.
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Educational Access

Given the fact that a satellite teleconferencing
system may be largely used by educational interests, it
becomes important to consider whether special consideration
should be given to educational access to a satellite
teleconferencing system or whether operated by the federal
government or by a private entity.

Thé question of whether educational interests
should be accorded preferential treatment in a
satellite teleconferencing system may make a sig-
- nificant difference as to the resultant industry/
govérnment structure. There afe a number of arguments
that can be made for the proposition that if edu-
cational users are the primary users of a satellite
teleconferencing system that the system should pro-
vide a preferential ﬁariff'structure for them even
if common carrier lines or other regulated transmission
means are used, since it 1s the entire system it-
self that is being charged for. 1In any event,
the argument can be made that in general a reduced
tariff ought to be made available. Following are
some of the arguments that can be offered in this

ared.
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The argument can be made that the imposition
of a commercial tariff would be unreasonable and
might in fact result in a number of educational ser-
vices being withdrawn. It could be argued that a
satellite teleconferencing system is a specialized
interconnected network and that it provides unique
services and as such should be subject to negotiated
tariffs when using common carrier lines. Through
the negotiation of special tariffs reductions could
be provided for to encourage certain types of tele-
conferencing activities that would have a beneficial
social purpose. If special tariffs were not pro-
vided for it might be that just those segments of
the population that it was considered desirable to
reach via an educational teleconferencing system
would be precluded because of a high participant cost.

There is much evidence for the proposition
that it is the intent of‘Congress to ensure the optimum
utilization of the available means of cormmunication
for educational purposes at reduced cost. Section
803 of the Higher Education.Act of 1965 states that:

(B 9964B1 AUTHORITY FOR FREE OR REDUCED RATE
COMMUNICATIONS INTERCONNECTION SERVICES

Sec. 803. Nothing in the Communications
Act of 1934, as amended, or in any other
provision of law shall be construed to pre-
vent United States communications common
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carriers from rendering, subject to such
rules and regulations as the Federal Com-
munications Commission may prescribe, free
or reduced rate communications intercon-
nection services for interconnection systems
within the purview of this title, whether
or not included in a project for which a
grant is made under this title.

The broader provisions referred to which describe the
systems contemplated by Congress are described as
follows in a general description of the "Networks
for Knowledge" provisions:

P 1778 NETWORKS FOR KNOWLEDGE

A new program was established in 1968
which permits groups of colleges and uni-
versities to share technical and educational
facilities and resources through coopera-
tive agreements. The Commissioner of
Education is authorized to make grants and
contracts with public and nonprofit colleges
and universities, other public and non-
profit organizations, such as professional
and academic groups, and private profit-
making agencies, for all or part of the
costs of planning, developing, or operating
projects (.05).

Eligible projects, which begin in
fiscal 1970, may include: Jjoint use of
classrooms, libraries, laboratories, books,
materials, and equipment; establishing
library networks by preparing catalogs and
other materials for electronic transmission
to provide joint access to specialized
library collections; establishing and
jointly operating closed-circuit television
facilities; establishing and jointly operating
electronic computer networks in which the
institutions share a computer for such pur-
poses as financial and student records,
student course work, or transmission of
library mdaterials (.10).
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There are no limits on the use of
computers as part of an educational net-
work; however, grant funds for establishing
joint access to library collections may
not be used to pay for electronic trans-
mission terminals.

Funds for establishing and operating
the computer networks may not be used to
pay for operating terminals at partici-
pating institutions. Costs of using the
central computer facilities are not allowed
unless the costs are used to develop the
program, maintain the facilities, or to
pay the line-access costs of the participating
institutions.

The law also authorizes free or reduced
rates for communications interconnection
services used in this program, subject to
the regulations of the Federal Communications
Commission (.20). Planning grants are
authorized for fiscal 1969.

.05 Higher Education Act of .10 Sec. 801 (b)
1965, P.L. 89-328, Title VIII, .15 Sec. 801 (c¢)
Sec. 801(a), as added by Higher .20 Sec., 803. Text
Education Amendments of 1968, P.L. : at B 9964B,

90-575. Text at B 996u4.
It can be argued that the above reference to the joint is-
sue of classrooms includes a teleconferencing service
like ETN and that it is also similar to the joint
operation of a closed circuit television system.
It is also apparent that the type of activities that
are listed are those which will improve the educa-
tional uses of communications means in the same way
that the majority of educational teleconferencing
systems will,

In the Education Amendments of 1971 found in

the Report of the Committee on Labor and Public
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Welfare of the United States Senate on S. 659
to amend the Higher Education Act of 1965, the Net-
works of Knowledge provisions are extended to

fisecal 1975.

PART H--NETWORKS FOR KNOWLEDGE

Part H of title I extends and amends
title VIII of the Higher Education Act of
1965. Such title VIII authorizes grants
to institutions of higher education and
combinations of such institutions to encourage
them to share their technical and other
education and administrative facilities and
resources. Funds appropriated for title
VIITI may be used for the development and
operation of inter-instructional arrange-
ments such as=-

(1) the Jjoint use of facilities, such
as lecture halls, classrooms, libraries or
laboratories;

(2) the establishment of library net-
works which provide access to collections
of materials in the possession of a number
of institutions;

(3) the establishment of joint opera-
tion of closed circuit television facilities;

(4) the planning and operation of elec-
tronic computer networks.

Part H extends the authorization for
Networks for Knowledge for four years,
through fiscal 1975. Although this pro-
gram has not yet been funded, the Committee
believes that its continued authorization
is necessary.

Part H also amends title VIII of the
Higher Education Act of 1965 by making
clear that law libraries and resources of
law schools and other professional schools
are to be included in part of the Networks
for Knowledge program.
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The Public Broadcasting Act of 1967 (Public
Law 90-129-Nov. 6,7, 1967) also contains references
to Congressional Declarations of Policy concerning
the public interest in educational use of communi-
cations facilities, and specifically the Corporation
for Public Bfoadcasting:

Sec. 386. (a) The Congress hereby finds
and declares--

(1) that it is in the public interest
to encourage the growth and development of
noncommercial educational radio and tele-
vision broadcasting, including the use of
such media for instructional purposes;

LR I B L )

(3) that the encouragement and support
of noncommercial educational radio and tele-
vision broadcasting, while matters of im-
portance for private and local development,
are also of appropriate and important concern
to the Federal Government;

(4#) that it furthers the general welfare
to encourage noncommercial educational radio
and television broadcast programming which
will be responsive to the interests of people
both in particular localities and through-

- out the United States, and which will consti-
tute an expression of diversity and excellence;

(5) that it is necessary and appropriate
for the Federal Government to complement,
assist, and support a national policy that
will most effectively make noncommercial
educational radio and television service
available to all the citizens of the United
States;

When the above references are directly related to
educational radio and television, the use of long

lines for educational teleconferencing seprvices
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closely approximates radio and in fact improves on
the transmission facility in that responses can be
elicited from the audiences involved. Thus it is
possible to argue that the same policy factors should
~affect the development and rate structure for
satellite educational teleconferencing.

In addition, the 1867 Public Broadcasting Act
contains in Section 396 (h) the "Authorization for
Free or Reduced Rate Interconnection Service":

(h) Nothing in the Communications Act of 1934,

as amended, or in any other provision of

law shall be construed to prevent United

States communications common carriers from

rendering free or reduced rate communications

interconnection services for noncommercial
educational television or radio services,
subject to such rules and regulations as

the Federal Communications Commission may

prescribe. (48 Stat. 1064: 47 USC 609).

The rules for implementation of the above provisions
were adopted on April 8, 1969 (17 F.C.C. 2d 155).

" Thus any planning for an educational satellite
teleconferencing system should consider sources for
revenue which do not require the imposition of
commercial tariffs on the operators of the system.
While the tariff arrived at may be free or reduced,
it is probable that public pressure in the educational
area would result in user subscription fees not
- providing significant revenue, and thus some form
of subsidy would be needed. The conclusion here is that

common carrier tariff structures will not inhibit the

development of an educational satellite teleconferencing system.
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The ultimate argument to be made with respect to
educational access to an educational satellite telecon-
ferencing system is that free service should be provided.
The raticnal is that the general public has invested over
twenty-five billion dollars in the general space program
and that therefore any genefits to be derived from tech-
nological advances should accrue directly to the people.
Section 396 (h) of the Public Broadcasting aAct of 1967
quoted above gives the justification for a free service,
and although it does not precisely order such a service
provision, it does suggest that the Commission could pre-
seribe it. The Ford Foundation proposal for a broad-
caster's non-profit satellite service had provided much‘
of the impetus for this provision and at the time of the
hearing before the Subcommittee on Communications of the
Senate Commerce Committee the proposition was endorsed
that the savings produced by satellite technology were an
appropriate source of support for public broadcasting.
The inclusion in a number of domestic satellite offerings
for free circuits to be provided to the Corporaticon for
Public Broadcasting also indicates a policy that education
ought to have some free use of .a comméercial domestic
‘satellite system. Thus, if a dedicated educational system
were developed, it would enly be logical to consider the
terms under which the educational comﬁunity would utilize

the system. &All of the arguments used to support the
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proposition that public broadcasting ought to be given
free use of a commercial system qould also be used in
arguing for free services provided on a teleconferencing
satellite system.

In the Senate hearings preceding the Public Broad-
casting Act of 1967 the President of the American
Broadcasting Corporation stated: '

Since our original proposal, ABC has constantly
advocated that in any domestic satellite system -
either one operated by ABC or in a more likely
dedicated system for broadcast purposes operated
as a joint venture by the networks - educational
television should be given free use of such
satelliteﬁsfor transmission of programs to their
stations.:
The idea of a "peoples dividend" has not gained wide
visibility at the present time but it is entirely possible
that as commercial domestic satellite systems begin
operations that the issue will become a significant one.

The counter—arguments to this idea have primariiy
dealt with the question of the unreality of the concept
of free service. The argument is that if one user does
not pay for the service that payment must be obtained from
other users or from the owners of the system. The answer
has been that the public has already paid for the service
since the developers of satellite systems have received

public subsidies for their work and that the provision

for free:«rates merely extends this idea of subsidy.
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Further, the incremental cost of free services would
probably prove to be a small part of the cost of the
entire system.

While it is possible that the commercial domestic
satellite systems will make circuits available for
educational purposes,36it is more likely that a separate
educational satellite system will need to be developed.

The benefits...for American education will be
possible only if non-profit systems are established.
While projected costs indicate that the educational
community could pay the costs of space and ground
hardware, computers and classroom terminals and
still realize substantial savings in the ever-
increasing costs of education, these savings

appear to be possible only in a system which

stands outside the common carrier market.37

The development of an independent, noncommercial satellite
system is felt to hold great promise of public benefit,
and that studies must be conducted in order to ensure

that this development is given every chance for success.

Worthy of fullest exploration is the idea that

an independent noncommercial satellite system may
be desirable. Such a system might, or might not,
share space and ground hardware with a commercial
system, but each systemn would be free to pursue
its own goals with a minimum of compromise and
confusion. Precedent exists on the ground, where
noncommercial broadcasting exists outside of the
framework of its commercial counterpart. To a
wide spectrum of noncommercial users, it would
offer the opportunity to design a system based
upon their own needs, and to escape the present
constraints of service-oriented tariffs and block
allocations which prevent the small user from
achieving economies of scale. Many noncommercial
applicationgg not presently viable, might become
attractive. .
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The separation of an educational and commercial system may
prove exceedingly difficult in terms of regulatory policies.
The educational portion of the system might be user-sup-
ported or government owned and controlled. In either event
it is likely that federally sponsored programs would
constitute a large part of the programming and therefore
there would be some government involvement.
Despite various alternative configurations for an
educational satellite teleconferencing system, it is likely
that the financial support from user fees will not be
adequate to meet the costs of an effective system. Thus
it becomes a question societal priorities. As the Joint
Council on Educational Telecommunications pointed out to
the FCC:
This Commission has heretofore acknowledged. that
assistance and support must be provided to advance
those indispensagle functions of society that
cannot compete on a commercial basis for an
appropriate share of national resources. Within
any satellite communications system, as within
other communications media, the Commission must
be assured that there is ample room for satisfaction
of the needs for these alternate, public-interest
services, as well as for the needs of commercially-
oriented communications services.

The needs of the educational community will only be partly

met by the development of the space and ground station

segments of a satellite teleconferencing system. Tnere

will also need to be educational software development.

Along with this there will be required research into the
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best configuration of media technology from an educational
point of view. Once the optimum deliver systems are
decided upon, the question will arise of who should be
responsible for the programming. One option would be to
provide incentives for private firms to enter into the
educational software production and distribution market.
Incentives may be provided for cable television system
operators to develop educational programming. There
already have been plans suggested for levying a 5% gross
proceeds tax on these systems to provide for educational
broadcasting material. The same rational could be used

to obtain funds from the domestic satellite companies

that are permitted to operate by the FCC. This fund col-
lection would be in addition to the free circuits being
provided to the Corporation for Public Broadcasting by

& number of the domestic satellite companies. The concept
of providing free use for educational users of the excess
capacity of commercial domestic satellite systems may

also provide a means of expanding educational utilization
of the system. The long term benefits of this arrangement
may be guestionable but since prime user hours differ with
the commercial and educational users, it is possible that

this could provide an intexrim solution to the problem.

As the Joint Council on Educational Telecommunications stated:
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We concur in the view that provisions made by any
satellite applicant for public broadcasting should
include opportunities for other forms of educational
telecommunications. Further, we find attractive
and reasonable the MCI-Lockheed concept that the
educational community should be able to tap without
cost the commercial satellite operators' excess
capacity. We urge the Federal Communications
Commission to keep these two principles in mind

in examining all of the applications for domeitic
satellite service which it now has before it.4%0

The satellite teleconferencing system can provide the
oppertunity for testing and evaluating these additional
means of educational telecommunication, providing that a. fea-
sible way is found to organize and finance the system.
Finally, while general arguments can be made for
the educaticnal utilization satellite teleconferencing
system, individual States may also have needs for such a
system which will be over and above general educational
needs. Both Alaska and Hawalii have indicated great interest
in educational satellite development and it is possible
that these States will prepare special briefs in favor
of an educational system developed through federal funding.
A UNESCO-NEA mission to Alaska in 1970 reported:
Satellite communications for Alaska, as part of an
overall long-range educational communications system,
are not only feasible but necessary for improved
communications in the state. In many respects,
a satellite was "invented" for Alaska because of
Alaska's unigu2 communications problems, lack of
terrestrial communication facilities, mountainous
terrain, harsh climate and sparsa population.
These factors peint to satellite communication as

an ideal system of reifhing all parts of the State
on a real time basis.
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For all of the above reasons it seems reasonable to
expect that strong arguments will be presented for some
sort of accomodation for educational interests on a
satellite teleconferencing system. Given the validity of
a majority of the arguments in favor of special tariffs
for educational interests it is probable that a system
configuration should be established that provides for a
legal regime that encourages educational innovation and
experimentation with the system rather than a series of
legal rules and regulations which will stifle cfeativity

in this area.
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AN OWNERSHIP AND MANAGEMENT MODEL

If a dedicated satellite teleconferencing system
is to be developed which has a large segment of its acti-
vities devoted to educational and public service programming,
there will be a need for some organizational form for
ownership and management. It may prove necessary to
develop a private corporation to own and manage the system
or it may prove desirable to establish a non-profit entity.
A joint venture between commercial and non-commercial
interests is possible, or parallel systems could be
developed. The major corporate model that is available

is the Communications Satellite Corporation.

COMSAT: The Communications Satellite Corporation

The initial domestic legislation towards the end of
establishing a commercial communications satellite system
was enacted in the United States in 1962 and was entitled

. . . 1
the Communications Satellite Act. The purpose of the Act

was

to establish, in conjunction and in cooperation with
other countries, as expeditiously as practicable,

a commercial ccmmunications satellite system, as

part of an improved global communications network,
which will be responsive to public needs and

national objectives, which will serve the communi-
cation needs of the United States and other countries,
and which _will contribute to world peace and under~
standing.
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Through the creation of the Communications Satellite
Corporation (Comsat),3 a private entity (but with strict
governmental gupervision), which was empowered to "plan,
initiate, construct, own, manage, and operate itself
or in conjunction with foreign governments or business
entities a commercial communications satellite system,"4
it was hoped to further international collaboration in a
global system. The policy decision to make United States
participation in a global system take the form of a private
corporation subject to appropriate governmental regulation
created internal difficulties,5 ﬁost of which were resolved
in due course in the interests of securing early agreement
on an international system.

For purposes of analysis, the basic structure of
Comsat is that of a private corporation governed by the
District of Columbia Business Corporation Act6 which is
nevertheless subject to regulation and control by the
President, the National Aeronautics and Space Administration,
and the Federal Communications Commission. It is also
reguired to make detailed yearly reports of its operations to
Congress and the President. One half of the stock of
the Corporation is held by U.S. communication carriers and
the other half is held by the public with limitations on
individual holdings. There are fifteen members on the

Board of Directors, with three being appointed by the President
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with the approval of the Senate, six being elected by the
common carriers and six being elected by the public
stockholders. The declaration of 'policy embodied in
Section 102(a) of the Act is particularly significant:

In order to facilitate this development and to
provide the widest possible participation by private
enterprise, United States participation in the global
system shall be in the form of a private corporation,
subject to appropriate governmental regulation.

It is the intent of Congress that all authroized
usesrs shall have nondiscriminatory access to the
system; that maximum competition be maintained in
the provision of equipment and services utilized

by the system; that the corporation created under
this Act be so organized and operated as to maintain
and strengthen competition in the provision of
communications services to the public; and that

the activities of the corporation created under

this Act and of the persons or companies parti-
cipating in the ownership of the corporation shall
be consistent with the Federal antitrust laws.

Within this general statement of policy the President,
NASA, and the FCC exercise specific functions with relation
to the Corporation. Following are the enumeraticns of
these duties. The President is empowered to:

(1) aid in the planning and development and foster

the execution of a national program for the establish-
ment and operations, as expeditiously as possible,

of a commercial communications satellite system;

{2) provide for continuous review of all phases

of the development and operation of such a system,
including the activities of a communications satellite
corporation authorized under title III of this Act;

(3) coordinate the activities of governmental
agencies with responsibilities in the field of tele-
communication, so as to insure that there is full
and effective compliance at all times with the
policies set forth in this Act;
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(4) exercise such supervision over relationships of
the corporation with foreign governments or entities
or with international bodies as may be appropriate

to assure that such relationships shall be consistent
with the national interest and foreign policy of

the United States;

(5) insure that timely arrangements are made under
which there can be foreign participation in the
establishment and use of a communications satellite
system;

(6) take all necessary steps to insure the availability
and appropriate utilization of the communications
satellite system for general governmental purposes
except where a separate communications satellite

system is required to meet unique governmental

needs, or is otherwise required in the national
interest; and

(7) so0 exercise his authority as to help attain
coordinated and efficient use of the electro-
magnetic spectrum and the technical compatibility

of the system with existing communicagions facilities
both in the United States and abroad.

The National Aeronautics and Space Administration shall:

(1) advise the Commission on technical characteristics
of the communications satellite system;

(2) cooperate with the corporation in research and
development to the extent deemed appropriate by the
Administration in the public interest;

(3) assist the corporation in the conduct of its
research and development program by furnishing to

the corporation, when requested, on a reimbursable
basis, such satellite launching and associated
services as the Administration deems necessary for

the most expeditious and economical development of the
communications satellite system;

{(4) consult with the corporation with respect to
the technical characteristics of the communications
satellite system;

(5) furnish to the corporation, on reguest and on a

reimbursable basis, satellite launching and associated
services required for the establishment, operation,
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and maintenance of the communications satellite
system approved by the Commission; and

(6) to the extent feasible, furnish other services,
on a reimbursable basis, to the corporation in
connection with the establishment and operation

of the system.?®

Finally, the Federal Communications Commission shall:

(1) insure effective competition, including the

use of competitive bidding where appropriate, in

the procurement by the corporation and communica-
tions common carriers of apparatus, equipment, and
services required for the establishment and operation
of the communications satellite system and satellite
terminal stations; and the Commission shall consult
with the Small Business Administration and solicit
its recommendations on measures and procedures

which will insure that small business concerns are
given an eguitable opportunity to share in the
procurement program of the corporation for

property and services, including but not limited to
research, development, construction, maintenance’
and repair.

(2) insure that all present and future authorized
carriers shall have nondiscriminatory use of, and
equitable access to, the communications satellite
system and satellite terminal stations under just
and reasonable charges, classifications, practices,
regulations, and other terms and conditions and
regulate the manner in which available facilities
of the system and stations are allocated among
such users thereof;

{3) in any case where the Secretary of state,

after obtaining the advice of the Administratior as
to technical feasibility, has advised that commercial
communication to a particular foreign point by
means of the communications satellite system and
satellite terminal stations should be established
in the national interest, institute forthwith
appropriate proceedings under section 214(d) of the
Communications Act of 1934, as amended, to require
the establishment of such communication by the cor-
poratlon and the approprlate common carrier or
carriers;
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{(4) insure that facilities of the communications
satellite system and satellite terminal stations are
technically compatibkle and interconnected operationally
with each other and with existing communications
facilities;

(5) prescribe such accounting requlations and systems
and engage in such ratemaking procedures as will insure
that any economies made possible by a communications
satellite system are appropriately reflected in

rates for public communication sexvices;

(6) approve technical characteristics of the opera-
tional communications satellite system to be employed
by the corporation and of the satellite terminal
stations;

(7} grant appropriate authorizations for the con-
struction and operation of each satellite terminal
station, either to the corporation or to one or

more authorized carriers or to the corporation and
one oOr more such carriers jointly, as will best
serve the public interest, convenlence, and necessity.
In determining the public interest, convenience, and
necessity the Commission shall authorize the
construction and operation of such stations by
communications common carriers or the corporatien,
without preference to either;

(8) authorize the corporation to issue any shares of
capital stock, except the initial issue of capital
stock referred to in section 304 (a), or to borrow
any moneys, Or to assume any obligation in respect
of the securities of any other person, upon a
finding that such issuance, borrowing, or assumption
is compatible with the public interest, convenience,
and necessity and is necessary or appropriate for

or consistent with carrying out the purpeses and
objectives of this Act by the corporation;

{3) insure that no substantial additicons are made’
by the corporation or carriers with respect to
facilities of the system or satellite terminal
stations unless such additions are required by
the public interest, convenience, and necessity;
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(10) require, in accordance with the procedural
reguirements of section 214 of the Communications Act
0f 1934, as amended, that additions be made by the
corporation or carriers with respect to facilities

of the system or satellite terminal stations where
such additions would serve the public interest,
convenience, and necessity:; and

(11) make rules and regulations to carry out the
provisions of this act .10

In addition to the regulatory activities of the President,
NASa, and the FCC, the Corporation is also deemed to be
a common carrier within the meaning of section 3(h) of

the Communications Act of 1934 and is fully subject to

the provisions of title II and title III of the Act.11

Within the above boundaries the Corporation is authorized to:

(1) plan, initiate, construct, own, manage, and
operate itself or in conjunction with foreign
governments or business entities a commercial communi-
cations satellite system; '

(2} furnish, for hire, channels of communication
to United States communications common carriers and
to other authorized entities, foreign and domestic; and

(3) own and operate satellite terminal stations when
licensed by the Commission under section 201 (c) (7}.

{b) Included in the activities authorized to the
corperation for accomplishment of the purposes indi-
cated in subsection (a) of this section, are, among
others not specifically named -

(1) to conduct or contract for research and development
related to its mission;

(2) to acquire the physical facilities, eguipment
and devices necessary to its operations, including
communications satellites and associated equipment
and facilities, whether by construction, purchase,
or gift;

-149-



(3) to purchase satellite launching and related
services from the United States Government:

(4) to contract with authorized users, including the
United States Government, for the services of the
communications satellite system; and
(5) to develop plans for the technical specifications
of all elements of the communications satellite
systemnm.
(c) To carry out the foregoing purposes, the corporation
shall have the usual powers conferred upon a stock
corporation by the District of Columbia Business
Corporation Act.
The FCC standard of "public interest, convenience, and
necessity" should also be included as a general regulatory
norm.,

All of the above Comsat provisions can be used as a
model of what the development of a special corporation for a
satellite teleconferencing organization should approximate.
The division of responsibilities between the President,

NASA and the FCC could be applied with certain modifications.
It might also be possible, based on the experience of Comsat,
to more clearly define the limits and coordination of
requlatory responsibility. If demonstration projects are
undertaken to substantiate the value of a satellite tele-
conferencing system, the various 1égal problems that might
arise could be considered and several specific alternatives
for a management structure could be promulgated. These

could then be tested against"the responses and determinations

made by the President, NASA and the FCC as to the regulatory
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regime to be developed. The results of this exercise
could then be the develcpment of a draft corporate charter
which could be revised and altered to coincide with tech-
nological reality and the requirements of the political

and legal branches of government. In this way the optimum

satellite teleconferencing system could be developed.
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Communications Satellite Act, 47 U.5.C. Sec.701
(1962): For the legislative history of the Act, see
Senate Report No. 1584, June 11, 1962; Senate Report
no, 1873, Aug. 10, 1962; and House Report No. 1636,
April 24, 1962. See also, Statement of the President
on Communication Satellite Policy, Office of the White
House Press Secretary, July 24, 1961, which contained
President Kennedy's formulation of American national
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can be found in: Moulton, "Communication Satellites—--
the Proposed Communication Satellite Act of 1962,"

18 Bus. Law 173, 174-5 {1962); Note, "The Communications -
Satellite Act of 1962," 76 Harv. L. Rev. 38 (1962);
Moulton, "Some Legal Aspects of International Communi-
cations" 41 N.C. L. Rev. 354 (1963); Segal, "Communi-
cations Satelliifes - Progress and the Road Ahead" 17
vand. L. Rev. 677, 683-7 (1964); Levin, "Organization
and Control of Communications Satellites" 113 U. Pa. L.
Rev. 315 (1965); Moulton, "Commercial Space Communi-
cations" 73 in H. Taubenfeld (ed.) Space and Society
(1964); A. Haley, Space Law and Government 188-205
(1963). See Appendix Vv _ for the Comsat legislation.

Comm. Sat. Act. Sec. 102(a). Serc. 102(b) continued by
stating that developing countries should be aided,

that the most economical use be made of the freguency
spectrum, and that the lowest possible rates be applied
to the services. Sec. 102(c) provided for nondiscrimina-
tory access for all authorized users, the maintenance
of procurement competition and service offering
competition, and compliance with Federal antitrust
laws. Sec. 102(d) left open the possibility for a
domestic satellite system, or "the creation of addi-
tional communications satellite systems, if required

to meet unique governmental needs or if otherwise
required in the naticnal interest." See also Sec.
201{(a) (6). Two problem areas developed as a result

of Sec. 102(d): one concerned the development of a
military communications satellite program, and the
other concerned the organizational arrangements to be
made for a domestic communications satellite program.

Comm. Sat. Act, Sec. 301l.. Secs. 302 through 304
provide for the process of organization, the directors
and officers, and the financing of the corporation.
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4. Comm. Sat. Act Sec. 305(a) (1). It was also authorized
to
"(2) furnish, for hire, channels of communication
to United States communications common carriers and
to other authorized entities, foreign and domestic; and

(3) own and operate satellite terminal stations
when licensed by the Commission."

Sec. 305(b) listed a partial list of activities that
the corporation could undertake in furtherance of its
objectives. For a discussion of the conflicts of
interest within Comsat and an evaluation of the Second
Earth Station and Authorized User decisions, See
Schwartz, "“Comsat, the Carriers, and the Earth Stations:
Some Problems with 'Melding Variegated Interests'”,

76 Yale L. J. 441 (1967).

5. Questions were raised as to the relative bargaining
power of Comsat vis a vis European governmental tele-~
communication agencies, and to the possibility of
merging the facilities of the American carriers to
provide for the most efficient use of the hardware
and to offset high fixed costs where the unit cost
decreases with the increasing use of plant. A
suggestion has been made for the enactment of per-
missive merger legislation to allow for any desirable
restructuring which the F.C.C. finds to be in the public
interest. Report and Recommendations to the Senate
and House Commerce Committees, Submitted by the
Intra-Governmental Committee on International Tele-
communications, April 29, 1966: The Wall Street Journal,
May 31, 1966, p28, col. 1.

6. Comsat Act supra note 1 at Sec.l30l.
7. Id. at Sec. 102(c).
8. Id. at Sec. 201(a).
8. 1d. at Sec. 201(b).
10. 1Id. at Sec. 201{c).
11. 1Id. at Sec. 40l.

12. Id. at Sec. 305.
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SUMMARY AND EXCERPT FROM THE FCC
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The Federal Communications Commission has proposed cable television
regulations, which could possibly go into effect by 1 March 1§72. These
-fegulations are divided into four main areas: broadecast signal carriage,
non-broadcast channel access, technical standards, and federal-state-local

relationships. Broadcasting Magazine, 9 August 1971, has summarized the

proposed regulations in the following manner:

Television broadcast signal carriage

The rules "would divide all signals into three classifications: (1)
mandatory carriage~-signals that a cable system must carry; (2) minimum
service--a minimum number of signals that, taking television market size
into account, a cable system may carry; (3) additional service~-zignals that
some systems may carry in addition to those required or permitted in the
two above categories.

"It is necessary to establish the frame of reference within which the
rules would operate. First...the rules would vary according to whether
a cable system is within the top-50 television markets, in markets 51-100,
in a market pelow 100, or not in a television market at all.... Second...
the area within each market to which the particular rule2*w%wili be applicable
[is] a zone of 35 miles radius surrounding a specified reference point in
each designated community in the market." ‘

Mandatory carriage. "Two changes are to be made in the e#isting (grade B)
carriage rule. The first is a requirement that all cable system must carry
the signals of all stations licensed to coﬁﬁunities within 35 miles of the
cable system's community.... An out-of-market network affiliate would be

considered to be significantly viewed i{f it obtains at least a 3% share of

the television homes in the community and has a net weekly circulation in
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the community of 25% or more. For independent stations, the test of
significant viewing would be a 1% share of viewing hours and a net weekly
circulation of at least 5Z." 5.

ST Minimum carriage. Minimum service standards would be as follows: (1)
in television markets 1-50: three full network stations, three independent
stations; (2) in markets 51-100: three full network stations, two indepen-
dent stations; (3) in smaller television markets (below 100): three full
network stations, one independent station. If...minimum service is still
not being supplied, distant signals would be permitted to be carried as
needed to make up the defined minimum of service."

Additional service. '"Cable systems in the top-100 markets would in
any case be permitted to carry two signals beyond those whose carriage
would be required under the mandatory carriage rules. Distant and out-of-
market signals carried to provide minimum service would be coupted against
these additional signals so that if, for example, two distant signals were
carried to provide minimum service, no additional signals could be carried.
Cable systems in smaller markets (below 100) would not be permitted to

import network or independent television signals beyond the minimum service

Tevel...." -

Leapfrogging. The commission would adopt a new rus®"requiring cable
systems in the top-100 markets carrying distant independent television
stations to carry, as a first priority, one UHF independent station féom
within 200 miles. If there is no such UHF station, any VHF station within

200 miles or any UHF station could be carried. The second distant signal

in these top-100 markets would be free from restrictions as to point of

origin...."
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Educational and foreign language stations. '"We will allow a cable
system to carry any number of educational signals, local or distant, in
the absence of objection.... We would-[also] permit cable systems to iun .
port non-English language programming [and] would not count against the
quotas discussed previously the distant signal of a non-English language
station when carrying these programs."

Sports. The FCC will issue rules to prevent cables from clrcumventing
jocal blackouts of home games by importing distant signals. As a general
rule, however, ""Cable systems will be able to carry whatever sports events
are carried locally--including those meeting the 'significant viewing'
test.... We are not unmindful of the possibility that a nationwide inter-
connected cable network...could remove sports programing from conventional
broadcast television.... It may be...that legislation may be the ultimate
answer....'

Grandfathering. ''Cable systems already in operation on the effective
date of the rules would be permitted té continue operation and to provide
the existing line-up of signals without regard to the new requiremeﬂts of
signal carriage if that service had been previously grandfathered...or
if the service were commenced in compliance with the rules after Dec. 20,

Pl

1968, and was then consistent with the rules proposed.”

Nonbroadcast channels (access)

All systems in the top~100 markets would be subject to the following:

Channel éapacity. "We will not iwmmediately require a channel capacity
in any except the top-100 markets. In théée markets we believe a 20-channel
capacity (actual or potential) is the minimum consistent with the publie

interest. We will also adopt a rule that for each broadcast signal carried,

cable systems must provide equivalent bandwidth for nonbroadcast uses."
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Public access, educational and government channels. 'We will require
that there be one free, dedicated, noncommerciai, public-access channel
available at all times on a nondiscriminatory basis. In addition, we will
require that omne channel be set aside for educational use and oné channel
for state and local govermment use on a developmental basis and that, upon
completion of the basic trunk line, for the first five years thereafter
these channels will be made available free.... A systems operator will be
required to provide only use of the cable channel on a free basis; pro-
duction costs (aside from brief live studio presentations not exceeding
five minutes in duration) may be charged to users."

Leased channels. "After cable systems have satisfied the [above]
priority, they may make available for leased uses the remainder of the
required bandwidth and any other available bandwidth.... Indeed, to the
extent that the public-access, educational and govermmental channels are
not geing used, these channels may also be used for leased operation.

But such operations ma§ only be undertaken with the express understanding
that they are subject to immediate displacement if there is a demand to usge
the channel for the dedicated purpose.”

Expansion of capacity. ''Cable systems will be required tc make an
additional channel available for use as the demand arises.... Initially...we
propose to use the following factor to determine when a new channel must
become operational: Whenever all operational channels are in consistent
use during 80% of the weekdays (Monday-Friday), for 80% of the time furing
any three-hour period for six weeks running, the system willvghen have six
months in which to make a new channel avaiiable. Such an N‘+ 1 [existing
number of channels plus one to be built] availability should encourage use

of the channels, with the knowledge that the channel space will always be
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available, and also encourage the cable operator continually to expand
and update his system.... Inasmuch as this area of regulation is new, we
will re-examine the N + 1 concept at an early time if unexpected problems
develop."

Two-way capacity. "We have decided to require that there be built
into cable systems the capacity for two-way communication. This is appar-
ently now feasible at a not inordinate additional cost, and its availability
is essential for many of cable's public services."

Regulation of nonbroadcast programming. "We believe that such regula-
tion is properly the concern of this commission.... We think that in this
area this dual form of regulation {federal and local) would be confusing
and impracticable.... Thus, we believe that, except for the government
channel, local regulation of access channels carrying programming is pre-
cluded, at least at this time.... Similarly, éside from channels for
governmenﬁ uses, we do not believe that local entities should be permitted
to require that other channels be assigned for particular uses.

" ..The rules...must specify nondiscriminatory access on a first-cone,
first-served basis_during this interim period...[and] the cable operator
must not censor or exercise program control of any kind over the material
presented on the public-access channel. However, his rules shall proscribe
the presentation of any advertising material {including political adver-
tising spots), of lotteries, and...of obscene or indecent matter."

Production facilities. '"We will require that the cable operator’main-

tain at least minimal production facilities for public use within the

franchise area."

Technical standards

For the present, the commission will apply standards only to television
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_broadcast signals, not to newer services, to "assure the gubscriber at
least a minimum standard of reception quality, while at the same time

permitting the continuation of technical experimentation." e

Federal-state/local relationships

"We agree with the contention that federalrlicensing at this time
would place an unmanageable administrative burden on the commission.
Accordingly, we will not now take that step. Furthefmore, local govern-—
ments are markedly involved.... But [we] will take steps to insure efficient
nationwide communications service with adequate facilities at reasonable
charges...by specifying minimum requirements in the local franchising
process.”

Basic qualifications--choice of franchisee and service area. "We
will require that the cable system, before commencing operation with
broadcast signals, file a copy of its franchise with us and a cértificate
showing that the franchising authority in a public proceeding has considered
the system operator's legal and financial qualifications, and the adequacy
and feasibility of his construction arrangements.”

Construction timetable--franchise duratiom. "(T)o ensure that fran-
chises do not lie fallow or become the object of traffic'iing...we will provide
that the franchise require that the cable system have an operable headend
within one year after this commission grants a certificate of compliante, g
and that thereafter g& meet substantial percentage figures for extension
of energized trunkrcable,.such figures to be set by the local authority....

We will require the franchising authority to place a reasonable limit on

the duration of the franchise, and its renewal. We think that...as a

general guide...a franchise should not exceed 15 years."
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Significant portions of the proposed regulations are presented

here:

II. Non-Broadcast Channels (Access)

In our July 1, 1570 Notice of Proposed Rule Making in Docket

18397~A, we stated:

The structure and operation of our system of radio
“and television broadecasting affects, among other
things, the sense of "community" of those within the
eignzl area of the station involved. Recently gov-
ernmental programs have been directed toward increas-
ing citizen involvement in community affairs. Cable
television has the potential to be a vehicle for much
needed comuunlity expression.

Confronted with the need for more channels available for com-
munity expression on the one.hand and, on the other, wiﬁh the promised
emergence of cable television's capacity to provide an zbundance of such
channels, we stated in our July 1, 1970 Notice thé principle that the.
Comnission™. . . must make an effort to:ensure the developmeét of suf-
ficient channel availability on all new CATV systems to serve specific
recognized functiﬁns.“. We will seek to sefve these purposés through a
pumber of interrelated requirements spelled out in the following dis-

»

cussion. )

.We will tailor our actions to take into account the public in-
terest considerationé stenning from possible impact of cable on broad-
cast sé&viccs. We recognize that in Qny matter involving future pro-
jections, there are necessarily some risks.l As we have also stated,

what makes those risks so clearly worth teking is the chance of obtaining

great benefits to the public from cable’s new services. It follows that
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along with making distant or overlapping signals avallable for the first
-time inm specified markets, we should act to require a bandwidth that will
ensure the availability of these new services. Otherwise, some cable
operators mlght construct systems adequate only to the carriage of broad-
cast signals, or might long postpone the availability of non-broadcast
channels. We believe this would be a most unwise decision, since the

use of non-broadcast bandwidth is of high public promise and can be
profitable to the cable owner, Indeed, it may be the critical factor
making for cable's success., The public Interest, as well as the cable
industry's economic interest, may well be found in reducing subscriber
fees and relying proportionééely more for revenue on the income from

channel leasing, 1In sum, we emphasize that the cable operator cannot

accept the distant or overlapping signals that will be made available

without also accepting the obligation to provide for substantial non-

broadcast bandwidth. The two are integrally linked in the public interest

Judgment we have made.

Channel Capacity (Bandwidth)

| We envision a future for cable in which the principal services,
channel u;;s, and potential sources of income will be other than over-
the-air signals. We note that 40, 50, and 60 channel systems are currently
being installed. The cost difference between installing 12 and 20 channel
capacity would not appear to be substantial, We urge cable operators to
consider that future demand may signif£;antly exceed current projectibns.

and we put them on notice that it is our intention to insist on the ex-

pansion of cable systems to accommodate all reasonable demand.
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At the same time, we do not want to impose unreasonable eco-
nomic burdens on cable operators. Accordingly, we will not immediately
require a minimum channel capacity in any except the top 100 markets.

In those markets we believe a 20 channel capacity (actual or potential)
is the minimum consistent with the public interest.

We will also adopt a rule that fof each broadcast signal carried,
cable systems must provide equivalent bandwidth for non-broadcast uses.
This seems a reasonable way to obtain the necessary minimum channel capacity
and yet gear it to particular community needs, _Finaily, the "N + 1"
availability concept, discussed below, is also pertinent to the question
of channel capacity,

Public Access, Fducational, and Government Channels

Broadcast signals are being used as a crucilal component Iin the
establishment of cable systems, and it therefore seéms appropriate that
certain basic goals of the Communications Act be furthered by cable's
advent--the opening up of new outlets for local expression, the Pro—,
wotion of added diversity in television programming, the advanceme {of
educational and instructional television, and the increased information
éerviées of local governments. Accordingly, we will require that theré
be one free, dedicated, non-~commercial, public access channel available
at all times on a non-discriminatory basis, In addition, we will re-
quire that one channel be set aside for educational use and one channel
for state and local gov;rnment use on a.developmental basis and that,
upon completion of the basic trunk line, for the first five years there-
after these two channels will be wmade available free, .After this develop-

mental phase--designed to encourage sophisticated educational and governmental
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innovation in the use of local television--we will then be in a more

informed position to determine, in consultation with state and loéal_

suthorities, whether to expand or curtail the free use of channels for

such purposes or, indeed, whether we should continue the developmental
period for a further time. We do not want the free uses described above
to constitute an unreasonable economic burden on cable system Operators
and subscribers. Therefore, a system operator will be obliged to provide
only use of the cable channel on a free basis; production costs (aside
from brief live studio presentations not exceeding five minutes in
duration) may be'charged to users.

Leased Channels

After cable systems have satisfied the priority of providing one
free public access channel as well as the free developmental chamnels
for gducation and government, they may make availagle for leased uses the
remainder of the required bandwidth and any other avallable bandwidth
{(e.g., if a channel carrying broadcast programming is blacked out be-
cause of our non—dﬁplication requirement_ér is otherwise not in use,
that channel also may be used for leased prograrmiag) . Indeed, to the
extent that the public access, educational, and governmental channels
are not being used, these channels may also be uséd fér leased Eberationi
ﬁﬁt such operations m%y only be undertéken with the express understanding
that they are subject to immediate displacement if there is a demand to

use the channel for the dedicated purpose.

Expansion of Capacity

Qur basic goal 1s to encourage experimentation that will lead

to constantly expanding channel capacity, Cable systems will therefore
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be required to make an additional channel available for use as the de-
mand arises.

There are many ways of administering this general goal. Ex-
perience will be valuable to users, systems, and the Commission alike.
Inifially, however, we propose to use the following factor to determine
when a new channel must become operational: Whenever all operational
chaﬁnels are in consistent use during 807 of the weekdays (Monday-Friday),
for 80% of the time during any three-hour period .for six weeks running.
‘The:system will then have six months in which to make a new channel
available. Such an N + 1 availability should encourage use of the
channels, with the knowledge that channel space will always be avail-
ablé, and also encourage the cable operator continually to expand and
update his system, We contemplate that at least one;of_the leased
channels will give priority to part—time users; the remaining leased
channel capacity may be used bf full-time lessees.

As mentioned above, we are aware of the risks inherent in
the ¥ + 1 formula. A cable-owner has an obvious economic iné;ntive
to devote his bandwidth to profitable channel leasing activities,
and might thus be motivaged to restrict use of the access channels to
a;oid triggering the N+ 1 évailability. A whole variety of techniques
might, q9ite obviously, be employed. While it would not appear to
constitute any problem in the imﬁediate future, we intend to institute
now a proceeding to éssure that the N + 1 concept Is notf frustrated at
some later date through rate manipulation; this proceeding will deal with
appropriate future regulatory policies as to the rates charged for these
leased channel operarticons for Interstate services, ‘We are also aware that

the formula may be too rigorous and impose economic burdens on operators,
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The six~month period allowed for activation of new channels,
for examplg, contemplates the relatively modest effort needed to con-
vert existing potential capacity into actual capacity. Obviously, if it
were necessary to rebuild or add extensive new plant, this could not
reasonably be expected within any six-month period. The latter conslderation -
again points up the necessity of building now with a potential that takes the
future into account. In the new proceeding referred to above, we will
glso explore this aspect of possible rebuilding 6: extenslve new con-
struction that might be required under our rules. In sum, we adopt
the 80% figure only as a general formula. Inasmuch as this area of
regulation is new, we wi}l reexamine the N + 1 concept at an early time
i{f wunanticipated problems develop.

Two-Way Capacity

After studying the comments received and sur own engineering
estimates, we have declided to require that there—;e bullt into cable
systems the capacity for two-way communicatipn. This 1s appareggly now
feasible at a not inordinate additional cost, and its avallability is
essential for many of cable's public services. Such two-way communication,
even if rudimentary in nature, can be useful In a host of ways —— for
.surveys, marketing services, burglar alarm devices, educational feed-back,
to name a few. Of course, viewers should also have a capability enabling them to

choose whether or not the feed-back 1s activated.

Regulations Applicable to Public Access, Educational, Government, and

Leased Channels Presenting Non-Broadcast Propramming

Having provided for these access channels, we turn to the
question of the regulation of the public access and other chaunels pre-

senting non-broadcast programuing. First, we believe that such regulation
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i1s properly the concern of this Comnission. This is so not just be-

- cause we have required the creation of such channels and Specifie; their
initial or continuing priority.. As stated, the channels are designed to
fulfill Communications Act purposes and are integrally bound up with the
broadcast signals.being carried over the system. It is by no means clear
that the viewing publie will be able to distinpulsh bétween a broadcast
program and an access program; rather, the subscriber will simply flick
across the dial from broadecast channels to public access or leased channel
programming, much as he now selects television fare. Further, the leased
channels will undoubtedly invelve interconnected programming, via
satellite or inters;ate terrestrlal facilities, matters thgt are within
the Commissicn's jurisdiction. _Similarly, it is this Commission that nust
make the decisions as to conditions to be imposed on the operation of pay
channels, and we have already taken steps in that di}ection. {See Section
74.1121.) |

Federal regulation is thus clearly called for. The issue is

‘vhether alsoc to permit local regulation of these channels, if not incon-
sistent with Federal purposes. We think that in th;; area this dual
form of regulation would be confusing and impracticable.

| Further, we do not believe that the purposes we seek to advance
would be served by detailed regulations at this time; rather as set forth
more fully below, we think it 1s important to allow a period of consider-
eble experimentation. Thus, we believe that, except for the government

channel, local regulation of access channels carrying programming 1s pre-

cluded, at least at this time. We stress that i1f experlence and considerations
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brought forth in the further procee&ing indicate the need or desirability
therefor, we can then delineate an appropriate local role.

Similarly, aside from channels for government uses, we do not
belfeve that local entities should be permitted to require that other
channels be assigned for particular uses. As stated above, this in
our view is peculiarly a matter of federai concern. We stress again
that we are entering into an experimental or developmental period. Thus,
where the cablé operator and the franchising authority seek to experiment
by providing additional channel capacity for such purposes as public
' access, educational, and governmental--on a free basls or at reduced
charges—-we will entertain petitions and consider the appropriateness
of authorizing such experiments, to gain further data and insight and to
guide future courses of action. For the same reasons, we will permit
existing systems to continue operating under more "éenerous" Speﬁifications
than those described in this section.

7 The question of what regulations we should impose at this time
is a most difficultlone. We simply do not know how these services will
evolve. The comments received, while helpful aﬁd well-intentioned, under-
standably could not now supply definitive standards. We belleve that our
beat course is to facilitate use of these channels on a first-come, first-
gerved nondiscriminatory basis with only the most minimal regulations, in
order to obtain experience, and on the basis of that experience and the
comments raceived in a new proceeding; to lay down more specific regu-
lations. We stress, therefore, that the regulatory pattern here described

{s interim in nature--that we may make minor or Indeed major changes as we
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gain the necessary.insight.

Turning to our interim rules, we are guided by two main policy
considerations: (1) to allow maximum experimentation and {2) to pfevent,
particularly during this critical early period and probably at all
times, one entity sitting astride all this channel capacity and deciding
what programming should or should not enter subscriber homes.

We will authorize the commencement of cable service and, with
that commencement, require the.offering of these services. We will
further require that, in accordance with our regulations, the cable
system promulgate rules to apply to these services, and will require
that the rules be kept on public file at the system's headquarters and with
the Commission. What matters during th£s experimental pepiod is not form
but substance, and we will lay down the substéntive guides that we believe
are appropriate at this time. We believe that we h;ve full discretion

to act in this fashion. See Philadelphia Television Broadcasting Co.

v, ¥.C.C., 123 U.S. App. D.C. 298, 359 F. 24 282 (1966).

With respect to the public access channel, the rules to be
promulgated by the system must spec¢ify nondiscriminatory access on a
firsEFcome, first-served tasis during this interim period. It also
follows that, during this interim period, the cable operator must not
censor or-exercise program content contrél of any kind over the material
presented on the public access channel. HOWever,‘his rules shall proscribe
the presentation of any advertising material {(including political advertising

spots), of lotteries, and, in terms identical to 18 U.S.C. § 1464, of
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obacene or indecent matter. The regulatioﬁs shall also specify that
persons or groups seeking access be identified, and their addresses
ébtaiﬁed; these are reasonable requirements, and this information should
be publicly available.

We do not envision any other proscriptions during thisfexperi-
mental period. We recognize that open access carries with it certain
risks., But some amount of risk Is inherent in a democracy committed
to fostering “uninhibited, robust, and wide-open® debate on'public issues.

(New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)). 1In any

event, further regulation in this sensitive area should await experi-
ence and the outcome of the proceeding we expect O initiate. For
example, we intend to explore whether it would be feasible of desirable
to provide subscribers a locked switch to cut off the pubiic access or
leased channels, should parents wish to control éhei; children's viewing.
In short, we recognize that the public access channel §gguire—
ments may result in many problems for the cable operator, espeEiEiT;E
during the break-in period. Effective operational procedures cgggxdgﬁve
ﬁnly from trial and error, and it is probable that different systeﬁs
will have diverse problems mot preseﬁtly capable of being solved by
uniférm regulation. We note, for example, the need to decide héw
applications for access time shall be made, who must make them, what
overall time limitati;ns might be desérable, how copyrighted material
will bg protected, how production facilities uili be provided, how the

public can get some advance notice of what is to be presented, and so on.

411 these questions will probably be answeredby cable systems in a number of
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different ways. -Again, we will require that the rules adopted by cable
systems in these respects be filed with us and made available to the
public. But experimentation appears to be the best way to determine what

will be workable for the long run. Only with experience will we be able

to tell what further general rules, if any, are called for.

The cable operator, except for channels programmed by the
system itself, similarly must not censor or exercise program content
control of any kind over the material presented on the leased channels,
Specifically, his rules shall provide for nondiscr%minatory access on a
first-come, first-served basis with the appropriate rate schedule specified.
Again, he shall obtain the names and addfesses.of the persons or groups
seeking access, and shall adopt rules proscribing the presentation of
obscene or indecent matter (dn the precise terms of 18 U.S.C. § 1464),
lotteries, and advertising material not containing éhe necessary commercial
ddentification. Finally, in contrast with existing cablecasting rules
(Section 74;1117), we will not require commercials only at nat&ral breaks
on these channels. It is our expectation that there will be experimentation
in this respect, with some chénnels used entirely for advertising, some
following the pattern of present commercial broadcasts, and others that
of Section 74.1117. We do not wish_to Inhibit in any way the presentation
af new materials over thase channels during this eritical introductory
period. Again, we leave to the rule making proceeding such questions
as dealing with false and mlsleading advertising, some possible modified
faimess or personalrattack requirements, and the like.
Liability

Many cable operators are concemed about potential civil and

criminal liability resulting frowm use of these public access and leased
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channels. There is 1ittle if any possibility of a criminal suit in a
")y.-
. --gituation where the system has no right of control and thus no specific

inteat to violate the law., See, e.g., Balrd v. Arizona State Bar, 401

U.S. 1 (1971); ln Re Stolar, 40l U.S. 23 (1971); Law Students

. ¢ivil Rights Research Council v. Wadmond, 401 U.S. 154 (1971); Yates v..

United States, 354 U.S. 298 (1957).

The cable operator's real fears seem, in fact, to center mainly
around potential libel suits. The possible number and scope of such

actions is, however, severely limited. In Rosenbloom V. Metromedia,

Inc., 39 U.S.L.W. 4694 (1971), the Court extended the "actual malice"

rule of New York Times Co. v Sullivan, supra., to cover any situation

where "the utterance involved concerns a matter of public or general
interest.” Since most users will presumably air opinions on matters
that are of at least as much "public or general intérest" as in the
Rosenbloom case, it seems likely that their speech would come within
the “actual malice" rule. No such malice could be imputed to a cable
operator who had no control over the given program's content.

In the unlikgly event that some materiaz-;fesented on these
non-broadcast channels were to fall outside the broad scope of”the Court's
recent decisions such as Rosenbloom, this would not necessarily mean
that the system is liable. (Of course, the programmer would remain
fully liable.) We have adopted the-no-censorship requirement in order
to promote "robust, wide-open debate" and for the policy reasons set

out above; these are, we believe, valid regulations having "the force

of law." While the matter is of course one for resolution by the courts
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(as also would be the due process issues raised), we suggest that state
law imposing liability on a system that has no control over these channels
would frustrate federal purposes. In any event, if any ‘Problenm should
develop in this respect, it is readily remedied by Congress and, in this

connection, we would welcome clarifying legislation. Cf., Farmers

Educational and Cooverative Union v. WDAY, 360 U.S. 525 (1839).

Production Facilities

It is obvious that our goal of ereating a low-cost, nondis-
criminatory means of channel access cannot be attained unless members
of the public have available some reasonable production facilities.
We expect that many cable systems will have fécilities with which to
originate programming, and such facilities should also be available to
produce program material for public access. Hopefully,_colleges and
universities, high schools, recreation departments, churches, unions,
and other community sources will have low-cost video-taping equipment.
available to the public. Whatever sources are available, however, we
will require that the cable operator maintain at least minimal production
faciiities_fnr public use within the franchise area.

In this experimental stage, when cablecasting material may
well come féom diverse sources, it could be self-defeating to require a
cable operator to carry this material and at the same time to meet strinyent
technical standards. We note specifically that the use of half-inch video
;ape is a growing and ﬁ;;eful indication that low-cost'ﬁiaeo tape recording

equipment can and will be made available to the public; While such equip-

ment does not now meet our technical standards for broadcasting, the
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Prospects for its improvemént and refinement are excellent. Fur ther,
since it provides an inexpensive means of program production, we see
no reason why its development should not be encouraged for use on cable
channels.

Many elaborate suggestions have been made'for comprehensive
community control plans such as neighborhood origination centers, mobile
communications vehicles, and neighborhood qouncils to oversee access
channels. Here again the Commission will encourage experimentation

rather than trying to enforce a more formal structure at this time.

Applicability

These .access rules will be apglicable to all new systems that
become operationa; in the top 100 markets (as defingd in Section I above).
Currently operating systems in the top 100 markets would have five years
to comply with this section. Existing systems in ma&kets below the top
100 would be required to meet these access tules when and as the'system
1s substantially rebuilt.

Our reasons for focusing on the top 100 markets may, be briefly
stated. We have delineated these markets (within 35 mile zones) as the
}ecipients of speéial benefits in order to stimulate cable growth. But,
correspondingly, that growth should be accompanied by these access require~
ments or the public will not fully recéive the benefits we seek. To the
extent that this may pose some problems for systems operating in relatively
small communities in these markets, such systems are free to meet their
obligations through Joint building and related programs éith cable operators
in the larger core areas.

Finally, if these requirements should Impose an undue burden on

some isolated system, that 1s a matter that can be dealt with in a waiver

¥request, with an appropriate detailed showing.

-173-



IV: Federal-State/Local Relationships

T In the Notice of Proposed Rule Making in Docket No., 18892,

25 FCC 2d 50 (1970), we stated that we favored federal regulation of
some aspects of cable television and local--i.e., state or municipal--

regulation of others under a federai prescription of standards. The
comments generally agreed that éertain area§ of ;QLLe regulation can
best be.dealt with at the federal level because states and muﬁicipali—
ties lack the necessary resources for effective regulation. He are
also persuaded that, agsent affirmatiﬁe Cormission action; state and
local bodies would be free in other areas of regulation to style cable
growth in a manner at odds with the Commission's nationwide regulatory
plan. Accordingly, it i; our view that féderal regulation is clearly
indicated in such area; as signals carried, technicai standards, program
. origination, cross-ownership of cable and cther media, and equal em-
Vployment opportunities. And'federal regulation of matters directl}-

affecting programs and signals carrled is, of course, entirely con-

"sistent with United States v. Southwestern Cable Co., 392 U.S, 157 (1968).

Lt AU

The comments generally advanced persuasive arguments agajnst
federal licensing. We agree with the contention that federal licensing

at this time would place an unmanageatble administrative burden en the

Commission. Accordingly, we will not now take that step. Furthermore,
local governments are markedly involved, since cable must make use of

3 - B
o [H

L.

strects and allevs, and local .authorities are able to tring to bear a

special expertness on such matters, for example, as how best to parcel
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a large ufban area into cable districts. Local authorities are also
in a more effective position to follow up on service complaintéfm%
Accordingly, we will leave 2 number of areas to local regu-
lation, but will take steps to insure efficient nationwide communi-
cétioné service with adequate facilities at reasonable charges. And

we will expect to accomplish this by specifying minimum requirements

in the local franchising process.

':"1&1 s
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APPENDIX IX

THE 1971 WARC CONFERENCE



Appendix

THE 1871 WARC CONFERENCE

At the Cénferenqe which was held in Geneva during June and

July of 1971 over 700 delegatés from 101 countfies concerned

themselves with the developnment of a new framework for the
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use of satellites in space telecommunications. Seven major .
committeces were formed including those in the areas of
technical matters, allocation, regulation, and editorial
matters., Working Groupé and smaller sub-groups were
established to facilitate the work of the conferencé. The
input to the conference came from proposals submitted by
mémber administrations and reports by @he permanent bodies
of the ITU. Of particular importance here was the CCIR
report based on its Joint Speclal Meeting of January and
February, 1971. There were over 500 documents 1n the main
serlies at the conference in addition to numerous working
documents and other papers. The output of the conference
briginated with the sub-groups and then proceeded to the
working groups and the committees. Following this the
materials were considered by the ediégfial comnittee and

finally discussed by the conference in plenary sessi

The final acts of the WARC were signea by the partic 
delegations and are now subject to approval by the members
of the ITU. The final acts themselves vary greatly and
relate to both technlcal regulatlons which will result 15
partial revision of the Radio Regulations as of 1 January
1973 which will Be binding on members, and also resolutions

and recommendations which do not have a binding nature,
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Frequency Allocations

Conccrning frequency allocations,'the WARC provided for

a number of allocations to varlous space radio-communication
services. However, particular limitations and constraints
concerning technlcal characteristics, notification, regis-
tration and coordination procedures circunscribed the
allocation process. Further, footnotes were employed as a
procedural device to modify certain frequency allocations.
Since in any°interna§ional donference there is bound {o be
some necessity for compromlse, the results of the WARC can-
not be judged solely from a technical point of view but

muét also be evaluated in terms of the conflicting interests

.that vwere present and the resultant negotlations.

The allocations of the WARC for teleV1 lon and radio to the

- fixed satellite service included both the point- to-peln€

communlication satelllte service and the distrioutionﬁzﬁ)

safellite service. Furtiher new allocations were made to

the broadcgsting satellite service. Subjecﬁ to many of

the constraints commented upon above the following frequency

bands were allocated to the broadcasting satellite service:
MHz 470-890 Region 2 on a shared basis with

MHz 582-606 Region 1 other space services (fixed,
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MHz 606-790 Region 1 wobile, radio-navigation).

MHz 710"9&27 Region 3

In the range 2500-2690 MHz, the allocation was made for
‘Regions 1 through 3 on 2 shared basis with the additional
provision that the use of this band by the broadcasting
catellite service is limited to domestic and regional

systems for community reception, and that such use is
subject to agreement among the administrations concerned.

The same provisions were also adopted for the fixed satellite

service in this band.

Additional allocations of interest are as follows:

GHz 11.7-12.5 Regions 1-3 on a shared basis (fixed,
mobile, terrestrial broad-
casting)

b
The above allocation was made with the provision tha%%if
existing and future fixed, mobile and broadcastingAserJices
would not cause harmful interference to broadcasting
satellite stations operating in accordance with the

deci.sions of the appropriate broadcasting frequency assign-

ment planning confexence.
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GHz 22.5-23 Region 3 on a shared basis
GHz &41-43 Regions 1-3 on an exclusive basis

Gllz 84806 Regions 1-3 on an exclusive basis

A detailed list of the allocations can be found by con-
sulting the final acts of the WARC conference. One of
the significant implications growing out of these fre-
quency allocations is the increased interest shown by
the representatives of the developing nations. As the
technology dcyclops, more and more national administra-
tions are beginning to realize the potential of the
broadcast satellite for cducational and informational
purposes, and therefore it becomes important to see that
as many nations as wish to can participate in satellite

communication in an optimum fashion.

¥

In addition to frequency allocation, technical regui‘tbg
Y s

. . . )

provisions were considered at the WARC which concerned

pro=~
cedurcs for the determination of the coordination area
around an earth station, and similar matters which can be
found in the final acts of the:WARC. The se provisions are

extremely complicated and require an extensive technical

background on the part of the reader.
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General Resolutions

_0On a more general level,the WARC was concerned with cqualit;
among nations in the use of frecuency bands for space radio-
communication services. A resolution was passed which
should be of special interest to developing nations which
are considering developing their own or regional systems,
but have not yet begun. The problems of pre-emption of the
freouency spectrum and the geostationary orxbit had been
raised a number of times at the WARC, and the following
resolution was an attempt to allay the ﬁears that had
been expressed. The conference:

"Considerina that all countries have ecual rights
in the use of both the radio frecuencies alloca-
ted to various space radiocommunication services

and the geostationary satellite oxrbit for these
services;

Takinz into account that the radio freauency

spectrum and the geostationary orbit are
limited natural resources and should be most
effectively and economically used;

i
Resolves that the registration with the ITU of~
freouency assignments for space radiocommunica-
tion services and their use should not provide .
any permanent priorities for any individual
country or groups of countries and should not
create an obstacle to the establishment of
space systéms by other countries....” 1

It is not as yet clear what impact this resolution will

have on the launching and deﬁloymcnt of satellites for
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communication purposes, but it does indicate an awarencss

of the situation and an opinion that the allocation of
b

~frequencies and the utilization of orbital slots may not
be a purely technical matter, but may have significant

political and developmental facets.

The WARC also adopted a resolution dealing with the
establishment of agrcements and associated plans for the
broadcasting~satellite service. In the operative para=-

graphs of this resolution it was stated:

"That stations in the broadcasting satellite
service shall be established and operated_in
accordance with agrcements and associated plans
adopt:ed by world or regional administrative
conferences, as the case may be, in which all
the administrations concerned and the admini=
strations wiuose services are liable to be
affected may participate;

That - the Administrative Council be requested
"to examine as soon as possible the cuestion of
a world administrative conference, and/or
regional administrative confarences as re-
quired, with a view to fixing suitab%&vdates,
places and agenda; '

That during the period before the entry into
force of such agrecments end associated plans
the administrations and the IFRB shall apply the
procedure contained in Resolution No. Spa G."
The interim arrangements referred to in the preceding para-

graph have been adopted and this means that satellite

broadcasting systems can be established before any specific
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plans have been established, Sincce there was some contro=
versy over the desirability of such plans, this is

. o
probably the best altermative.

One additional problem which was considered in detail by
developing nations at the WARC was that concerning the
possibility of the reception of unwanted satellite broad-
casts. This is often referred to as the spillover problem.
While it was beyond the competence of the ITU to be con-
concerned with questions of problems content control and
the political aspects of propaganda broadcasting, the
WARC did produce a new regulation for inclusion in
Article 7 of the Radio Regulations which states:
"In devising the characteristics of a broadcasting
space station, all technical means available shall
be used to reduce, to the maximum extent practi-
cable, the radiation over the territory of other
countries unless an agreemenﬁahas been previously
reached with such countries. '
It is apparent that such a regulation will™Pe effective
only to the extent that there is no open hostility between
the nations involved. Technological developments in the
area of beam-shaping may also help to negate this problem.
. There were also a number of definitions developed at the

WARC which can be found in the final documgnts of the con=-

ference. There was general disagrecement as to the
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adequacy of these definitions, and there were found to be
inconsistencies with definitions that have been used by
UNESCO and other international organizations. This area

will require further study and ncgotiation at future

conferences.

It is still much too early to assess the-full value of the
VWARC, but it is apparent that there is international con-
cern over the utilization by all nations of the space
broadcasting potential and that this concern will be
growing in the future. At the 1973 Plenipotentiary
Conference of the.ITU, many of the issues mentioned above
will be discussed again in different forms and it would

be desirable for all nations to devote some considerable

time to preparing for this meeting.

~184-



FOOTNOTES

Resolution Spa D. "Relating to the Use by All Countries
with Equal Rights of Frequency Bands for Space Radio~
communication Services," WARC, June-July, 1971, Geneva.

Resolution Spa F. MRelating to the Establishment of
Agreements and Associated Plans for the Broadcasting-
Satellite Service," WARC, June-July, Geneva.

Reg. 428A for inclusion in Article 7 of the ITU Radio
Regulations. For a consideration of this problem, see
also the reports of the U.N. Working Group on Direct
Broadcasting Satellites.
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THE DEVELOPMENT OF THE TELECOMMUNICATIONS INDUSTRY
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Appendix

THE DEVELOPMENT OF THE

TELECOMMUNICATIONS INDUSTRY

The chief non-government users of the radio spectrum are the communi-
cations carriers who qualify as public utilities and are regulated by the
" federal agencies, The monopoly franchises were gained by the carriers in
the,1936is with the emergence of the philosophy of the natural monopoly.1
Competition was considered wasteful, costly and inefficient = thus the promotion
of the public interest was equated with the successful operation of the
common carrier system, Common carrierénwere entrusted with the maintenance
of systemic integrity and the duty of ‘planning regional'énd national
requirements., Tun return for a franchise granmt, the carriers were obliged
to submit its expenses, revenues, profits, and services to public scrutiny

and review,
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That particular regulatory scheme ﬁas explained in terms of
promoting the general welfare, Carrier planning on a larger scale was
expected to guarantee the efficient use of plant aﬁd-facilities because
of the carrier's ability to determine overall requirements, alternate
routings, and reserve capacity for a given area. It was also assumed
that carriers would innovate at a rate sufficient to maintain the quality
of service and satisfy the needs of subscribers.

The role of the regulatory agency in this scheme 1is ané was to
prevent the carriers from employing its monopoly base to assign extortionist
prices from the subseribing public, At the same time, the regulatory
agency must allow the carriers sufficient revenues to compete in the capital
market, However, the task of.discovering the interest of the carriers
and the publiec interest (coﬁsumers at large) is very difficult. The
regulation process, in the United States, has attempted to combine the
incentives of private ownership with the constraints of public regulation
in the Communications and some other industries, The verdict on the suc-
céss of this policy will be more easily reached upon the examination of the
carrier and related industries.

In the United States, the domestic telecommunication carrieis provide
two brdad types of service. The first is a message telephone service con-
siséing of the dial-up service rendered on a local exchange basis or on
a long-distance or toll basls. The second service consists of leased circuits
to communication service subscribers on a private or exclusive use basis.
These circuits can be utilized for voice, data, facsimile, or video signals,

The major portion of the nation's public telephone service is supplied

by the American Telephone and Telegraph Company (AT&T) and its member operating

companies, AT&T acts as both a holding and an operating company. AT&T and
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its affiliates provide 84 per cent of the local exchange telephoné market,
with particular concentration in the urban areas.” Of the remaining
gshare of the market, 6 per cent is supplied by the General Telephone
and Electronics System, and the rest by various independent utilities.

Public service is also supplied by the Western Union Telegraph.
Company in the areas of message télegraph transmission, telegram service,
and the TELEX service, a switched teletypewriter service. Although the
public message service has declined in recent years, Western Union has
experienced growth in the TELEX sérvice, automated information services
{INFOCOM and SICOM) and in government leased services.

In order to gain a total picture of the communications industry,
& short examination of the felecommunications equipment market is also
necessary, This is particularly important because the equipment market
is derived from the demand for communications services, while equipment
prices are one of the factors which the FCC considers in its rate-setting
process,

Similar to the comnunications service;—éector, the equipment market,
which is not publicly regulated, is dominated by one manufactgrgg‘and supplier,

[}

this being Western Electric, AT&T's subsidiary and supply ageﬁgz‘tEestern's
sales account for about 84 per cent of the equipment market, wizﬂ 90 per cent
of these supply purchases going to AT&T and its affiliates.a The bulk
of thelremaining Western sales are purchased by the United States government,
The remaining share of the market, about 16 per cent, is dominateq by the
supply affiliates of the General Telephone System (Automatic Electric, lLenkurt,
and Sylvania). Genefal's affiliates\gccoﬁnt for some 56 per cent of that
market.5

The statistics provided above clearly present the salient characteristic

of the telecommunications industry - the common carrier - supplier relationship
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defined also as vortical integration. The AT&T and Westerﬁ Electric
relationship extend into the research and development field, for each
own 50 per cent of Bell Laboratories, and make up what is commonly
known as "The Bell System."” Likewise General Telephone and Electronics

System is also vertically linked with its supply affiliates.

The integrated structure iz a key industry factor for a number of
reaséns. First, the quality and type of service offered by the carrier
is dependent on the nature of hardware provided by the integrated supplier,
This also implies that equipment costs translate into prices charged to
subscribers and users of comunication service. Some 65 per cent of AT&TI's
plant investment is dependent upon purchase from Western Electric,

Second, tﬁe purchasing patterns of the integrated carrier acts to
restrict market opportunities to outside suppliers. At the same time,
the structure alsc controls the rate of technological advance through
integration and procurement policies. 7 Because the inteérated supplier
takes the bulk of its needs from captive supply affiliates, the utility-
supplier relationship also constricts market opportunities and dictates
technological developments at that level. | '

Finally, thre common ownership of carrier and supplier poses additional
problems for the regulatory agencies. The supplier holds a captive market
in the hardware field, while at the same time, as a private concern, it argues
that its risks are similar to other manufacturers and thus imnunity from
éublic regulation is created, However{ at opportune times the supplier
also pleads that indirect regulation via public control over utilities
should place it beyond the reach of anzitrust legislation,

It is clear that the integrated supplier would prefer to sit on the

fence separating antitrust and regulation. This would not be unworkable
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if the public interest would be protected through %arious safeguard
measures, Bﬁt with the increasing demand and technological change
in the communications industry, a sheltered static entity can;ot be
tolerated, The public interest would best be served by injecting dynanism
via entry of new suppliers of both telecommunications equipment and service.
The best means to do so, especially in view of teleconferencing needs, will
become apparent after the examination of the evolution and state of the
present systeim. - . .

The early history of the communications industry formed a pattern
which strongly influenced its latter evolution., Subsequent direct as well
as Indirect policies by govermment bodies (federal agencies and the legis-
lature) also contributed to the present situation characterized by vertical
integration and domination by a single carrier and supplier.

The pattern of development was by the creation of the Bell Company
based on Bell's telephone patent in 1876. The company was challenged by
Western Union on thé basis of improved telephone service, but the firms
realized that protracted conflict would provémkoo costly., Im 1879 an agreement
between the firms created monopoly, with Bell acquiring total control over
;;*:2?

The following years, Bell, in addition to its original paté&?,

voice communications,

purcﬁased patent rights of new developments and proceeded to take advantage
of its long-distance capability. Bell licensed opérating companies in a
manner that gave it finanéial control through stock ownership and income
through rental fees, The long-line capability was used to establish a
department which would weld individual companies into a nationwide system.
In 1882 Bell acquired control of Western Electric to serve as an equipment

supplier.
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These early developments in Bell's corporaté history gave it an
impetus and ability to overcome any competition after the basic patent
rights expired, Bell was able, in the period of 1895 to 1913, to
a) destroy their competitors' efforés in the long-distance telephone
system, b) exercise political pressure to curb the growth of the in-
dependents, c) refuse successfully, to interconnect with non~Bell companies,
and d) pursue an aggressive program of independent telephone property ﬁurchase.

Thus, by 1913 Bell had eliminated all competitors and was onlghe
verge of realizing its goal of "one system, universal and intra-dependent,”
The only obstacle in its way were the early state regulatory commissions.
Bell approached this challenge with a view of achieving rapport with the
regulators. Key policies were enlightened - management behavior, corporate
statesmanship, quality of service, and financial consexrvation, Thus the
regﬁlatory concern over matters affecting market structure and price was
minimal,

The regulatory agency allowed Bell to make various horizontal
acquisitions in the 1930's without a challenge, The vertical acquisition
of Western Electric in 1881 allowed Bell to control and also to control the
equipment side of the telecommunication market, and went unchallenged for
years. In fact during this formative period, the enforcement of antitrust
legislation was low-key. All this changed in 1949 when the Department of
Justice charged that Western Tlectric's control of the hardware market in-
fringed the Sherman Antitrust Act. It sought to divest Western Electric
from the Bell System and require AT&T ﬁhd its operating companies to purchase
equipment in the competitive market., Basically the Justice Department
wanted to restructure the hardware market with the aim 6é%restoring free

competition and market rivalry.
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The suit was abandoned in 1956, and the Department watered.down
its demands. A consent deereg was entered by the Department which was
radically different from the original divestiture action. The decree
required Western to forfeit certain noncommunications subsidiarieé and
required Bell to open its patent portfolio to all firms on a royalty~free
basis.lo' However, nothing else changed and Western Electric still reméins
Bell System's exclusive supplier.

There was some controversy as to the reasons for the weakness of
the 1956 consent decree, The Justice Department felt it could not win
the case, that the FCC could adequately regulate Western, and that divestiture
would lead to higher rates. Critics meanwhile contend that the above
explanation is not well founded and that Western's role as an important
defense contract supplier was.the main factor against divestiture,

The role of merger policy in the independent communications
industry is similarly neglected. Some 80 per cent of 1,800 firms are of
tﬁe holding'coﬁbany operation and control type. The regﬁlatory agencies
bave allowed horizontal and vertical mergers with few exceptions. Thus
the independent market is also typified by a vertical relationship structure,
utility-supplier links, which tend to restrict market opportunities for
nonaffiliated suppliers,

»Further buttressing of the vertical integration structure is done
through Qafious indirect polici{es. These include tariff practices filed
by‘fhe carriers, government practices and import duties on telecommunication
equipment, | |

Tariff practices fall under two categories - interconnection and

- foreign attachment tariffs. The first refers to a rule forbidding customer
communication systems from being attached to the telephone dial-up network.
The FCC has upheld the rule in wmany cases such as Western Union's effort

to intcrconnect its relay system or the video broadcasting microwave relay
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System‘which has to be phased out in areas where AT&T introduces its

own facilities., The latter practice, the foreign attachment tariff,

15 used to prohibit customer owned equipment from being attached to the
carrier's switched lines., Both of these practices have kept out independent
suppliers and also limited the conSumerfs choice to leasing equipment from
the carrier alone,

The other indirect policies are also twofold., The goverument
buying practices reinforce the existing system because it generally leases
carrier services, Meanwhile the tariff policy has sheltered the domestic
market from foreign competition by assigning about a 16 per cent ad valorem11
duty on imports, In sum, these policies have also helped to maintain the
utility~supplier relatiopship. |

Much has been written so far about the evils of vertical integration
in the communications industry, but this basie premise must also be justified.
In a highly competitive market where cost efficiency is important and there
are no artificial restraints to entry some economist recommend vertical
integration, However, in a market where one firm has substantial monopoly
power this may not be true.

A public utility has ﬁonopoly power and is regulated by government
agencies, Market forces do not affect the utilities and entry is forbidden.
Thus monopoly power, although suspended has a great potential.

‘The regulation must be effective because carriers generally dislike
close scrutiny, but at the same time like direct and indirect policies
which keep out compe;itors. This presents the dangers of rate manipulation,
inflated prices and rate of return valuations., Costs may be incurred for
lobbying, public relations and market protection, It can also lead to
price-fixing in relation to its suppliers and at the public expense. TFinally,

innovative efforts may be stifled.
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The above dangers are even more céucial where the utility-;upplier
relationship exists. There is an opportunity to chaﬁnel the monopoly
power to submarkets. Thus large suppliers also behave like regulated firms.
The supplier can siphon its monopoly power to other markets and its ;elation-
ship to non-integrated suppliers. The avoidence of such practices calls
for vigorous actions by federal agencies which will be suggested in a

gubsequent sectiom,
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APPENDIX IV

THE PUBLIC BROADCASTING ACT OF 1967
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81 StAT.] PUBLIC LAW 90-129-NOV. 7, 1967

rc. 3. The medals nuthorized to be issned pursunt to this et Stzesete
shull be of such size or sizes and of such metals as shall be determined
by the Secretary of the Treasury in consultation witl such Board.

Approved November 4, 1987.

Public Law 90-128

AN ACT November 7, 1967
G . . . 0
To umend the Comnnuunientions Aot nf 1034 Ly extending aud lmprovieg the (5. 1160)

provisions thereof relating to grants for venstrnetion of wducationnl tele-
rixion broadeasting facilities, Iy nuthorizing assistance in the censtructing
of poucoinereinl educatiounl radin brondeasting tacilities, by extublishing
A pohprofit corporation to assist in extaldl=hing innovative educational
programs, to facilitate eineationnt pregram avaiiability, and to aid the
operation of sdneational broadeasting facilitiex nnd tn aunthorize a com-
prehensive stndy of nstructionsd  television and radin: and for onther
purpones,

Be it enacted by the Nenute and House of Representatices of the
Trnited States of Amevica in Congress axsemnbled. That this Act may Feble Do
e cited as the Public Broadeasting Act of 19677, 1967,

TITLE I—CONSTRUCTION OF FACILITIES

EXTENSION OF DURATION OF CONSTRUUTION GRANTS FUR EDUCAMTIONAL
RROADCASTING

Sre. 101, (a) Section 391 of the Communieations Act of 1034 (47
U.S.C. 391) is ameuded by ingerting after the first sentence the follow- 76 Stat. 85,
ing new sentence: ~Fhere are also anrhorized to be appropriated for
earrying out the purposes of such section, %10,500,000 for the fiscal
vear ending June 30, 1968, %12.500,000 for the hscal year ending
JFune 30, 1869, and $15,000,000 for the fiseal vear ending June 36, 1T
(b) The last sentence of such section is amended by striking out
“July 1, 1965 and inserting in lieu thereof “July 1, 19717,

MAXIMUM ON ORANTS 1N ANY STATE

See. 102, Effective with respect to grants made from appropria-
tions for any fiscal year beginning afrer June 30, 1967, subsection (b}
of soction 392 of the Comumunications Act of 1934 (7 U.S.C. 392(b))
is amended to read as follows:

%(b} Tha total of the grants made under this part from the appro-
priation for any fiseal year for the construction of noncommereial
educational television broadeasting facilities and noncommercial edu-
cational radio broadeasting facilities in any State may not exceed
14 per centum of such appropriation.”

NONCOMMERCIAL EDUCATIONAL RADIO BROADCASTING FACTLITIES

Sec. 103. (a) Section 390 of the Communications Act of 1934 (47
U.S.C. 390) is amended by mserting “noncommnercial” before “eduea-
tional” and by inserting “or radio” afrer “relevision™.

(b) Subsection {n) of section 302 of the Communications Act of
1934 (47 U.S.C. 392(a)) 1s amended by—

(1) inserting *“noncommereial” before “educational™ and by
inserting “or radio” after “television” in so much thereof as pre-
cedes paragraph (1};

(2) striking out clause (B) of such parugrnlph and inserting
in liew thereof “ (B) in the case of a project forte evision fucilities,
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76 Stat, 65,
47 USC 392,

PUBLIC LAY 90-129-NOV. 7, 1567 [81 S7ar,

the State noncommercial educational television agency or, in the
case of a project for radio facilities, the State educational radin
agency, '

(3) inserting “(i) in the case of a project for television facil.
ities,” after “(D)" and “noncommercinl? before “educational”
in paragraph (1) (D) and by inserting before the semicolon at

the end of such paragraph ¥, or (il) in the case of a project for
radio facilities, n nonprotit foundation, corporation, or association
which is organized primarily to engage in or encouragc non-
commercial edueational radio broadeasting and s eligible to
receive a license from the Federal Communications Commission;
or meets the requirements of clause (1) and is also organized to
engage in or encourage such radio broadeasting and is Jigib]e for
such a leense for such.a radio station”;

(4) striking out “or” immediately preceding (D)7 in para-
graph (1), and by striking out the semicolon at the end of such
paragraph and inserting in lieu thereof the following: “;or (E) a
municipality which owns and operates a broadeasting facibty
transmitting only noncommercial programs:’;

(3) striking out “televisien” in paragraphs (2),(3),and (4) of
such subsection:

(6} striking out “and™ at the end of paragraph (3), striking
out the Period at the end of paragraph (4) and inserting in licu
thereof : and”, and inserting after paragraph (1) the following
new paragraph:

“(5) that, in the case of an application with respect to radio
broadeasting facilities, there has been comprehensive planning for
educational Lroadeasting facilities and cervices in the area the
applicant proposes to serve and the a})p]icnnt hins participated in
such planning, and the appheant will make the most efficient nse
of the frequency assiginment.” -

(¢) Subsection {¢) of such section is amended by inserting “(1)”
after “(c)’" and “noncommercial” before tedqueational television broad-
casting facilities™, and by inserting at the end thereof the following
new paragraph:

“(2) In order to assure proper coordination of construction of non-
commercial adueational radio breadeasting facilities within each State
which has established a State educational radio agency, each applicant
for a grant under this section for a project for eomstruction of such
facilities in such State, othier than such ageney, shall notify such ngency
of each application for such a grant which is submitted by it to the
Secretary, and the Secretary shall advise such ngency with respect to
the disposition of each such application.”

(d) Subsection (d) of such section is amended by inserting “non-
commercial” before “educational television” and inserting “or noncom-
mercial educational radio broadeasting facilities, as tl mease may he,”
after “educational television brondeasting facilities” in clauses (2)

“and (3).

(¢) Subsection () of such section is amended by inserting “or
radio” after “televizion” in the part tlereof which precedes paragraph
(1), by inserting “noncommercial” before “educational television pur-

- poses” in paragraph (2) thereof, and by inserting “or noncommercial

educational radio purposes, as the case may be™* after “cducational tele-
vision purposes” in such paragraph (2).

(£) (1) Paragraph (2) of section 394 of such Act (47 U.S.C.394) is
amended by inserting “or educational radio brondeasting facilities”
after “educational television broadeasting facilities,” and by inserting
“gr radio broadcasting, as the case may be” after “necessary for tele-

vision broadeasting”.
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81 574t ) " PUBLIC LAW 90-12-NOV. 7, 1967

(2) Paragraph (4) of such section is amended by striking out “The
term ‘State cducationnl television agenes’ means” and inserting in lien
thereof “The terms ‘State educational television agency’ and ‘State
educational radio agency’ mean. with respect to television broadeasting
and radio broadeasting, respectively,” and by striking out “educational
television™ i clanses {A) and (C) and inserting in lieu thereof “such
broadcasting”.

(f?’) Section 397 of such Act (47 U.S.C. 397) is amended by insert-
ing “or radio” after “{elevision” In clause (2).

FEDERAL SHARE OF COST OF CONSTRUCTION

Sec. 104. Subsection (e) of section 392 of the Communications Aet
of 1034 (47 U.S.C. 392(e) ) is amended to read as follows:

“(e) Upon approving any application under this section with
respect to any project, the Secretury shall make a grant to the appli-
cant in the amount determined by him, but not exceedine 73 per
centum of the amount determined by the Secretary to Le the reasonable
and necessary cost of such project. The Secretary shall pay such
amount from the sumn available therefor, in advance or by way of reim-
bursement, and in such installments consistent with construction
progress, as he may determine.”

INCLUSION OF TERRITORIES

Src, 103. (a) Paragraph {1) of section 394 of the Communications
Act of 1934 is amended by striking out “and” and inserting a comma
in liew thereof, and by inserting before the period at the end thereof ,
the Virgin Islands, Guam, American Samoa, and the Trust Territory
of the Pacific Islands™, -

{b) Paragraph (4) of such section is amended by inserting “and, in
the case of the Trust Territory of the Pucifie Islands, means the High
Commniissioner thereof™ before the period at the end thereof.

INCLURION OF COSTS OF PLANNING

Sec. 106. Paragraph (2) of =ection 394 of the Communications Act
of 1934 is further amended by inserting at the end thereof the follow-
Ing: “In the case of apparatus the acquisition and instaliation of which
1s s0 included, such term also includes planning therefor.”

TITLE II—ESTABLISHMENT OF NONPROFIT EDUCA-
TIONAL BROADCASTING CORPORATION

 Sec. 201. Part IV of title 11T of the Conununications ' eteof 1934
is further amended by—
(1) inserting

“SUBPART A—GRANTS FOR EACILITIES

immediately above the heading of section 300

(2) striking out “part™ and inserting in Yen thereof “subpart™
in sections 590, 593, 395, and 596

(3) redesignating section 397 as section 398, and redesiemating
section 394 as section 597 and inserting it before sucli section 393,
and inserting inmedintely above its heading the following:

“SUBPART C—GENERAL”

. (4) redesignating scetion 396 as section 394 and inserting it
mmmediately after section 593;

85.622 0-.68—26

-198-

765 Stat, 67,
47 USC 394,

47 USC 390-397,



Ante, p. 367,

**Corporation,**

*Noncome
mercial educa.
tional brosdc st
station.”’

‘
*Interconnecs .
tlon. '

""Educetignal
television or
redio pro.

- grams,"”

PUBLIC LAW 90-129-NOV. 7, 1967 (81 Srar.

(5} inserting after “hroadcasting” the first time it appears in
clause (2) of the section of such part IV redesigmated herein a3
section 398 “, or over fhe Corporation or any of its grantees or
eontractors, or over the charter or bylaws of the Corporation,”,. . _

(8) inserting in the section of such purt 1V herein redesipmated
assection 397 the following new paragraphs:

“(6) The term ‘Corporation’ means the Corporation authorized to
be established by subpart B of this part.

(7)Y The term ‘noncommereial educational broadeast station’ means
a television or radio broadeast station, which {(.\) under the rules and
regulations of the Federa] Communirations Commission in effect on
the date of enactment of the Public Broadeasting Act of 1967, is eli-
gible to be licensed or is licensed by the Commission as & noncommercial
edueational radio or television broadeast. station and which is owned
and operated by a public Ageney or nonprofit private foundation, cor-
poration, or association or (B) is owned ang operated by a muniei-
pality and  whiel;. transmits only noncommereial programs for
educational purposes, :

“(8) The term ‘Interconnection’ means the use of microwave e uip-
ment, boosters, translators, tepeaters, communication space satellites,
or other apparatus or equipment for the transmission and distribution
of television or radio Programs to noncommercial educatignal television
or radio broadeast stations.

“(9) The term ‘educational television or radio programs’ means pro-
grams which are primarily designed for educational or cultural
purposes.” :

(7) striking out the heading of such part IV and inserting in
lieu thereof the following: -

“PART IV—GRANTS For NoxcosEreTaL Ebtvcationar Broapcastixg
Facraries; Corronation For PUBLIC Broavcasting”

(8) inserting immediately after the section herein redesignated
as section 398 the following:

“EDITORIALIZI.\'G AND SUPPORT OF POLITICAL CANDIDATES PROHIBLIED

“See. 399. No noncommercial educational broadeasting station may
engage in editorializing or may support or oppose any candidate for
political office,” .

(9) inserting after section 395 the following new subpart:

e

“SGRPART B—conroraTION FOR PUBLIC BRAWDCASTING
“Congressional Declaration of Poliey

“Skc, 396, (a) The Congress hereby finds and declares— ,

“(1) that it is in the public interest to encourage the growth and
development of noncommereial educational radio and television
broadeasting, including the use of such media for instructional
purposes;

“(2).that expansion and development of noncommereial edy-
cational radio and television broadcasting and of diversity of jts

rograming depend on freedom, imagination, and Initiative on
Eoth the local and national levels;

“(3) that the encourazement and support of noncommereial
educational radio and television broadeasting, while matters of
im_pormnce_fnr private and local development, are also of appro-
priate and important concern to the Federal Government

“(1) that it furthers the general welfare 1o encourage noncom-
mercial edueational radio ang television broadcast p_rograming
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which will be responsive to the interests of people both in par-
ticular localities and throughout the United States, and which
w31l constitute an expression of diversity and excellence;

“(5) that it 13 necessury and appropriate for the Federal Gov-
erumeit to complement, assist, aid support a national policy that
will most effectively make noncommnercial eduneational radio and
television service availuble to uil the citizens of the United States;

“(6) that a private corporation should be created to facilitate
the development of edncatiomal raddio and television broudeasting
and to afford maxbmum protection to such broadeasting from
extraneous interference and control.

«Corporation Established

“(b) Theve is authorized to be established a nonprofit corporntion.
to he known as the ‘Corpovation for Public Broadeasting, \\"ﬂch will
not be an ageney or establishment of the United States Goyernment.
The Corporation shull be subject to the provisions of this section, and,
to the extent consiatent with this section, to the District of Columbia
Nonprofit Corporation.Aet. '

“PBoard of Directors

“(c}(1) The Corporation chall have o Board of Directors (herein-
after in this section referred to as the *Board'). consisting of fifteen
members appointed by the President. by and with the advice and con-
sont of the Senate. Not more than eight members of the Board may be
members of the same political party.

«(2) The members of the 1l$o:n‘d (.\) shall Le selected from among
citizens of the Unitesd States (not regular fulltune emplovees of the
United States) who are eminent i such felds as education. cultural
and civie affairs, or the arts, including radio and television: (13} shall
bo selected so as to provide as nearly as practicable a_broud represen-
tation of various regions of the country., various professions aud occu-

sations, and various kinds of alent and experience appropriate to the
anetions and responsibilities of the Corporation,

#(3) The members of the initial Board of Directors shall serve as
incorporators and shall take whatever actions are hecessary toest ablish
the Corporation under the District of Columbia Xanprofit Corporation
Act.

%(4) The term of office of each member of the Board shall he six
years; except that {A) any member appointed to fill a vacaney ovcur-
* ving prior to the expiration of the term for which his predecessor was
appointed shalt be appointed for the remainder of such terin; and
SIB) the terins of office of members first tuking office shall begin on the
date of incorporation and shall expire, us designated at the time of their
appointment, five at the end of two veas. five at the end of four years,
and five at the end of six years. No member shall be eligible to serve
excess of two conseeutive terms of six years each. Notwithstanding the
preceding provisions of this paragraph, a member whose term has

expired may serve until his sueceseor has qualified.
“(3) Any vacancy m the Board shall not nffect its power, bat shall
be filled in the manner in which the original appointments were made.

“Rlection of Chairman; Compensation

4(d)(1) The President shall designate one of the members first
appointed to the Rourd as Chairman: theveafter the members of the
Hoard shall annnaily eleet one of their number as Chairman, The
- members of the Bonrd shall alzo elect one ot more of them as a Vice
Chairmau or Viee Chatrmen.
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(2} The wembers of the Board shall not, by reason of such mem-

‘bership, be deewed to he employees of the United Stuates. They shall,

while attending meetings of the Board or while engaged in duties
relnted to such meetings or in other activities of the Board pursuant
to this subpart Le entitled 10 yeceive compengation at the rate of $100
per day including (ravel time, and while away from their homes or
regular places of business they may be allowed travel expenses, includ-
ing per diem in lieu of subsistence, equal to that authorized by law
(5 C.8.C. 57103) for persons in the Government service employed mnter-
mittently.
“Officers and Employees

#(p) (1) The Corporation <hall have a President, and such other
officers ng may be named and appeinted by the Boa v for terms and at
yrates of compensation fixed by the Board. No individual other than a
citizen of the United States may be an oflicer of the Corporation. No
officer of the Corporation, other than the Chairman and any Viee
Chairman, may veceive any salary or other compensation from any
cource other than the Corporation during the period of his employ-
ment by the Corporation. Al officers shall serve at the pleasuve of the
Board.

(2} Except as provided in the second sentence of subseetion {¢) (1)
of this section, no political test or qualification shall be used in selert-
ing, appointing, promoting, or taking other personnel nctions with
respect to oflicers, agents; and employees of the Corporation.

“Nonprofit and Nonpolitical Nature of the Corporation

“(£)(1) The Corporation shall have no power to issue any shares of
stock, or to declare or pay any dividends.

(a2} No part of the income or assels of the Corporation shall inure
{o the Lenefit of any divector. afficer, employee, or any other individual
except as salary or reasonuble compensation for services.

(3) The Corporation may not contribute to or otherwise support
any political party or candidate for elective publie office.

“Purposes aid Aetivities of the Corporation

() (1) In order to achieve the oljectives and to carry out the
purposes of this subpart, as set out in subsection {a), the Corpora-
tion is authorized to—

“(A) facilitate the full development of educational broad-
casting in which prograius of high quality, obtained from diverse
sources, will be made nvailable to noncomumercinl educational
telavision or radin broadeast stations, with striet adlierence to
objectivity anl balance in all programs or series of programs
of a contraversial nature;

“(R) assist in the establishment and development of one or
more systems of interconnection to be' used for the distribution
of educational television or radio programs so that all noncom-
merical educational television or radio broadeast stations that
wish to may broadcast the programs at times chosen by the
stations; ‘

“(C) assist in the establishnent and development of one or
more systems of nencommercial, eduncational te‘evision or radio
broadeast. siattons throughout the United States;

%(D) carry out its purposes and functions and engage in its
activities in wavs that will most effectively assure the maximum

frecdom of the nencommercial edueational television or radio
broadeast systems aml loval stations from interference with or
contrel of program content or other actlvities.
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#¢2) Included in the activities of the Corportion authorized for
accomplishment of the purposes set forth in subsection (a) of this
section, are, among others not specifiently named—

“(A) toobtain grants frontand to make contracts with individ-
uals and with private, State, and Federal agencies, organizations,
and institutions;

“(B) to contract with or make grants to program production
entities, individuals, and selecred noncommercial educational
broadeast stations for the production of, and otherwise to procure,
educational television or radio programs for national or regional
distribution to noncommercial educational broadeast stations:

C#{C) to make payments to existing and new noncommercial
educational broadeast stations to aid in finaneing local educational
television or radio programing costs of such stations, particularly
innovative approaches thereto, and other costs of operation of
such stations;

“(D} to establish and maintain a library and archives of non-
commercial educational television or radio programs and related
materials and develop public awareness of and disseminate infor-
mation about noncommercial educational television or radio
broadensting by various means, including the publication of a
journal;

“(E) to arrange, by grant or contract with appropriate public
or private agencies, organizations, or institutions, for interconnec-
tion facilities suitable for distribution and transmission of edu-
cational television or radio programs to noncommercial edu-
cational broadeast stations:

“(F) to hire or accept the voluntary services of consultants,
experts, ndvisory boards, and panels to aid the Corporation in
carrying out the purposes of this section:

“(G) to encourage the creaion of new noncommerciai educa-
tional broadcast stations in order to enhance such service on a
local, State, regional, and national basis;

“(H) conduct (directly or through grants or contracts)

research, demonstrations, or training in matters related to non-

commercial educational television or radip broadeasting.

#(3) To earry out the foregoing purposes and engage in the fore-
going activities, the Corporation shall have the nsual powers con ferred
upon a nonprofit corporation by the District of Columbia Nenprofit
Corporation Act, except that the Corporation may not own or operate
any television or rudio broadeast station, system, or network, com-
munity antenna television system, or interconnection or program

production facility.
. “Authorization for Free or Reduced Rate Interconuection Service

“{h) Nothing in the Communications Act of 1934, as amended, or
in ony other provision of law sha!l be construed to prevent United
Qtates communications common carriers from rendering free or
reduced Tate communications interconnection services for noncom-
mercial educational television or radio services, subject to such rules
and regulations as the Federal Cominunications ommission may
prescribe.

“Report to Congress

(i) The Corporation shall submit an annual veport for the pre-

76 Stat, 265,
D.<C. Code
29-1001.

48 Stat, 1064,
47 USC 609,

ceding fiscal year ending June 30 to the President for transmittal to..

the Congress on or before the 31st day of December of each year. The
report shall include a comprehensive and detailed report of the Cor-
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poration’s operations. activities, financial condition, and accomplish-
ments under this section and may include such recommendations as
the Corporation deems appropriate.

“Right To Repeal, Alter, or Amend

“(3) The right to repeal, alter, or amend this section at any time is
expressly reserved. ) )
“Financing

“(k} (1) There are authorized to be appropriated for expenses of
the Corporation for the fiscal vear ending June 30, 1968, the sum of
$9,000,000, to remain available until expended.

“(2) Notwithstanding the preceding provisions of this section, no -

grant or contract pursuant to this section may provide for payment

from the appropriation for the fiseal year ending June 30, 1968, for
any one project or to any one station of more than $250,000.

“Records and Audit

“{1) (1) (A) The aceounts of the Corporation shall be audited annu-
ally in accordance with generally accepted auditing standards by
independent certified public accountants or independent licensed pub-
lic accountants certified or licensed by a regulatory authority of a
State or other political subdivision of the United States. The audits
shall be conducted at the place or places where the accounts of the
Corporation ure normally kept. Al Loo]cs, accounts, inancial records,
reports, files, and all other papers, things, or property belonging to
or in use by the Corporation and necessary to facilitate the audits shall
be made available to the person or persons conducting the audits; and
full facilities for verifving transactions with the balances or securities
held by depositories, fiseal agents and custodians shall be afforded to
such person or persons.

“(B) The report of each such independent audit shall be included in
the annual report vequired by subsection (1) of this section. The audit
report shall set forth the scope of the audit aind include such state-
ments as are necessary to present fairly the Corporation’s assets and
liabilities, surplus or deficit, with an analysis of the changes therein \
during the vear. supplemented in rensonable detail by a statement of
the Corporation’s income and expenses during the year, and a state-
ment of the sources and application of funds, together with the
independent auditor’s opinion of those statements.

“(2) (A) The financiai transactions of the Corporation for any fiseal
vear during which Federal funds are available to finance any portion
of its operations may be audited by the General Accounting Office in
nccordance with the principles and pracedures applicable to com-
mercial corporate transartions and under such rules and rezulations as
may be prescribed by the Comptratler General of the United States.
Any such audit shall be conducted at the place or places where accounts
of the Corporation are normaily kept. The representative of the Gen-

eral Accounting Office shall Lave access to all books, accounts, records,
reports, files, and ail other papers, things. or property belonging to
er in uwse by the Corporation pertaining to its financial transactions
and necessiry to fnci&itute the audit, and they shall be atforded full
facilities for verifying transactions with the balances or seenrities held
by depositorics, fiscal agents, and custodians. A1l sucly books, aceounts,
records, reports. files, papers and property of the Corporation shall
remain in possession and custody of the Corporation.
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“(B) A report of ench such audit shall be made by the Comptroller
General to the Congress, The report to the Congress shall contain such
comments and information as the Comptrotler General may deem nece-
essary to inform Congress of the Hinancial operations and condition of
the Corporation, together with such recommendations with respect
thereto s he may deem advisable. The report shall also show specii-
eally any program, expenditure, or other financial transaction or undet-
taking observed in the course of the audit, which, in the opinion of the
Comptrolier General, has Leen carried on or made without authority
of law. A copy of each report shall be furnished to the President, to the
Secretary, and to the Corporation at the time submitted to the Congress,

“(3) (A) Each recipient of nssistance by grant ov contract, other
than a fixed price contract anwarded pursuant to competitive bidding
procedures, under this section shall keep such records as may be reason-
ably necessarv to fully disclose the amount and the disposition by such
recipient of the proceeds of such assistance, the total cost of the project
or undertaking in connection with which such assistance is given or
used, and the amount and nature of that portion of the cost of the
project or undertaking supplied by other sources, and such other
records as will facilitate an etfective zudit.

“(B) The Corporation or any of its duly authorized representatives,
chall have access for the purpose of audit and examination to any
books, documents, papers, and records of the recipient that are perti-
nent to assistance received wnder this section. The Comptroller Gen-
eral of the United States or any of his duly authorized representatives
chall also have access thercto for such purpose during any fiseal year
for which Federal funds are available to the Corporation.”

TITLE III-STUDY OF FDUCATIONAL AND INSTRUC-
TIONAL BROADCASTING

S§TUDY ACTHORIZED

Sec. 801, The Secretary of Health, Education, and Welfare is
authorized to conduct, directly or by contract, and in consultation
with other interested Federal ugencies, 2 comprehiensive study of
instructional television and radio (including broadeast, closed cir-
cuit, community antenna television, and instructional television fixed
services and two-nny comuunication of data links and computers)
and their relationship to each other and to instructional materials
such ns videotapes. films, dises, computers, and other educational
materials or devices, and such other aspects thereof as may be of
assistance in determining whether and what Federal aid should be

rovided for instruetional radio and television and the form that
nid should take, and which may aid communities, institutions, or
ngencies in determining whether and to what extent such activities
should be used.

DURATION OF 51UDY

Src. 302. The study authorized by this title shall be submitted to
the President for transmittal to the Congress on or before June 30,
1969. :

APPROTRIATION

Sec. 303. There are authorized to le appropriated for the study
authorized by this title suclh sums, not-exceeding $500,000, as may be
necessary.

Approved November 7, 1967.
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Public Law 87-624
87th Congress, H, R, 11040
August 31, 1962

An At |
16 STAT.

419,

To provide for the establishment, nwnership, operatfon, and reguiastion of a
cummercial cominunications sniellite aysiewy, and ful other purjuses.

Be it enacted by the Senale and Mouse of Representativer of the
United Sintes of America in Congress avsemlbled,

TITLE I—SIIORT TITLE, DECLARATION OF POLICY AND
DEFINITIONS

.

SHORT TITLE

Src. 101, This Act mny be cited as the *Communications Satellite
Act of 19627,
PECLARATION OF POLIGY AND PURPLSE

Sec. 102, (&) The Congress hereby declares that it is the policy of
the United Stutes to establish, in conjunction and in cooperation with
other countries, as expeditiously as practieable a commercial communi-
cations satellite system, us part of an improved global communications
network, which will be responsive to public needs and nationad ob-
jectives, which will serve the comnunieation .needs of the United
States und other countries, and which will contribute to world peace
and understanding.

(b) The new nnd expanded telecommunication services are to be
mude availuble us promptly ns l:ossible and arve to be extended to pro-
vide plobal covernge at the eariiest pructicubie dote,  In effectuating
this program, care and attention witl be directed toward providing
such services to economicnlly less developed countries and areas us
well as those more highly developed, toward eficient and economical
use of the electromagnetie fraqpiency spectron, and toward the rotlee-
tion of the henetits of this new Iu:hnoiogy in both quality of services
and charges for such services,

(c) In order to facilitute this development and to provide for the
widest possible participation "hy private enterprise, United States
participation in the plobmd system shudl be in the form of u private
corporation, subject to appropriate governmental regulation, It is
the intent of Congress that nll puthorized users shall hitve nondiscrim-
inatory necess (o the systent; that minximwn competition be maintained
in the provision of equipment and services utilized by tlie system; that
the corporation crvntm, ubder tIns Act be so orpantzed and operated,
£s to maintuin and strengthen eompetition in the provision of comnu-
nicat ons services to the publie; wud 1hat the setivities of the corpora-

tion created utnder this Act and of the persons or companies partici-
ating in the ownership of the corporation shall be consistent with the
E‘cdernl antitrust Inws,

(d} It is not the intent of Congress by this Act to preclude the use
of the comman eitions satellite system for domestic communiention
services where consistent with the provisions of this Act nor to pre-
clude the ¢reation of ndditional communications satellite systems, if
recpuived to meet unigue governmentul needs or if otherwise required
in the national interest.

DEFINITIONS

Sre. 103, As used in this Act, and unless the context otherwise
requires—

{1) the term “communications satellite system™ refers to o sys-

tem of communieations satelhites o spee whose parpose is to reluy

telecommutiention information between satelloe terminad sta.

r1tta o
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tions, together with such associated equipment nnd fucilities for
tracking, puidance, control, and commnand functions as are not

arl of the penernlized launeling, tracking, control, and command
})a(,‘i]iti('s fur all space purposes;

(2} the term ‘sntcl{ile terminal station” refers to a complex
of conununmication equipinent located on the earth’s surface, opera-
tionally connected with one or more terrestrinl communication
systems, nmed eapable of transmitting telecommunications to or
receiving teleconununications from a coimmunications satellite
systen,

(3) the term “communications sntellite” means an earth satel-
lite which is intentionally wsed to relay telecommunication in-
formation:

{4} the term “associated equipment and fucilities” refers to
facilities other than satellite terminal stations and communica-
tions sntellites, to be constructed and operated for the primar
purpose of a communications satellite system, whether for ad-
mintstration and managenent, for resenrch and development, or
for direct support of space operations;

(5) the terin “reseatrch and development” refers to the concep-
tion, design, and first creation of experimental or prototype
operntional dexviees for the operation of a communications satel-
lite systen, including the nssembly of separate components into
a warking whole, as distinguished from the term “production,”
which relates to the construetion of such devices to Ilixed specif-
cations compatible with repetitive duplication for operationa]
applications; nnd

(6} the term “relecommunication” means any transmission,
emission or reception of signs, sienals, writings, iminges, and
sounds or intelligence of any nature by wire, rudio, optical; or
otlsior electromagnetic sysicms, _

(7} the term “communications commen casrier™ ling the snme
meaning as the term “common carvier” has when used in the
Communications Act of 1934, as amended, and in addition in-
eludes, but only for purposes of sections 303 and 104, any indi-
vidual, partuership, asseciation, joint-stock company, {rust, cor-
poration, or ather entity which owns or controls, directly or in-
directly, or is under direct or indirect common control with, any
such currier; and the term “authorized earvier”, excepl as other-
wise provided for purposes of section 304 by section 304(b) (1),
means n communications common carrier which hins been ao-
thorized by the Federal Communications Commission under the
Communications Act of 1934, as nmended, to provide services by
menns of communications sateilites;

(8) the terma “carporstion” means the corporation autlorized
Ly title 111 of this Aent,

(9) the term “Administration” nienna the Natiennl Aeronnu-
tics and Space Administration; and

{10) the term “Commission™ means the Federnl Communica-
tions Commission.
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TITLE 1I—FEDERAL COORDINATION, PLANNING, AND
REGULATION

IMPLEMENTATION OF POLICY

Sec. 201. Tn order to achieve the objectives and to carry out the
purposes of this Aect—

{a) the President shall—

(1) wid in the ploning and development and fuster the
exccution of a national progeam for the establishment and
operation, as expeditionsly ax possible, of cotmercial com-
munications satellite system;

(2{ provide for continuous review of all phases of the
development and operation of sueh a system, ncluding the

potivities of n communications satellite corporation author-
jzed under title 11 of this Acet;

(3) coordinate the activities of povernmental agencies
with responsibilities in the field of teleconmmunication, so as
to imswre that there is full and effective compliance at all
tires with the pulicies sot forth in this Xctg
T (4) exercise such supervision over relationships of the
corporation with foreign govermments or entittes or with
international bodies as may be appropriate o assure that such
relationships shall be consistent with the national interest
and forcign policy of 1he United States;

(5) insure that timely arrangements e mide winler which
there can be foreign participation in the estublislinent and
use of a communieations satellite systeny;

(6) take all necessary steps to insmie the availability and
appropriate utilization of the comnumications satellite sys-
tem for general governmental purposes except where o sep-.
araie communications satellite system is required to meet
unique governmental needs, or is otherwise required in the
national interest 3 and

(7) so exercise his nuthority ns {o heip attzrin enotdinnted
and eflicient use of the electromapnetic spectrum and the
technical compatibility of the system with existing com-
munications facilities f;oth in the United States and abroad.

(b) the National Acronantics and Space Administration
shall—

(1) advise the Commission on technical characteristics of
the connuubications satellite systeny;

(2) cooperate with the corporation in research and de-
velopment to the extent deemed approprinte by the Admin-
istration in the public intevest ;

(3) assist the carporution in the conduct of its reseatch
and development program by furnishing to the corporation,
when requested, on noreimbursnbie basis, such sntellite Inunch-

_ing and asseciated services us (he Administration deems nee-
essary for the most expeditious and ccunomicn] development
of the communications sateliite systemn;

(4) consult with the corporation with regpect to the tech-
nical charucteristics of the communicntions satellite system;

{5) furnish to the corporation, an request and on a reim-
bursable Lasis, sutellite launching amd nssocinted services re-

vired for the estublishmeni, operation, and msuintenance
of the communications satellite system npproved by the
Commission; and B
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(6} tu the extent feasible, furnish othey services, ou n reim-
bursable hasis, to the corportion in connection with the
establishinent and operativn of the system,

{e} the Feleral Conmmnieations Connmission, jnits adminis-
tration of the provisions of the Comnmicntions Act of 1934, as

<8 Stat, 1064, amended, ambas supplenwnred by this Act, shall—

41 I5C 609,

57 Stat, 12,
47 UsSC 214,

(1} insure eflective competition, including the use of com-
petitive Lidding where appropriate, in the procurement by
the corporation sl communications common earriers of a})—
paratus, equipinent, and services requived for the establish-
ment and operation of the communeations satelhite system
aod satetlite terminal stations; and the Commission shall
consult with the Small Business Administration sl solicit
its reconnnendations on measures and procedures which will
insure that small husiness coneerns are given an egtable op-
portunity tusharve inthe procuyement prograny Ull the corpo-
rntion for propeety sd services, ilu'luuhng It not limited to
rescareh, t[l'\'t'lninm'n!, eonnst rned i, maintennee, and I'i'[mir.

(2} insure thal )l present and fadure authorized carriers
shall have nondiseriminatory wse of, und equitable access
to, the commnmicitions sateNite system nid satellite tevminal
stations nuder just amd reasonable eharges, classifications,
practices, vegulations. and other terms and eonditions and
regulate the rznner in which available facilities of the sys-
ten aned stations are wlloeated among suele nsers thereof

(3) inany case where the Seevelury of Statey after oltain-
ing the adviee of the Mdminiztration as 1o technival feasi
bility, bas advised that connnereial communieation to a par-
tienlae foreizn point by means of tie comnimications sacellite
system and satetlite terminal stations should be extalidished
in the national interest, institute forthwitl appropriate pro-
ceedings under section 214 (d) of the Comnunications Act of
134, us amended, to requeire the estabhishiment of such comn-
mtmication by the corporation and tie approprinte comuon
CAFFICr OF Carriers; —

(4) insure that [acilities of 1he communications satellite
system and satelbite terninal stabions ure techinieally compat.
ible and nterconuected operationally with each other and
with existing communicntrons facilities;

(5) prescribe such aecounting regulations and systems and
engage in such vatenuking procedures ns will insure that any
economics made possible y s communications suteilite system
are appropriately reflectisd i pates for public communication
services;

(6) approve technieal characteristics of the operational
communications satellite system to be employed by the cor-
poration amd of the sateilite terininal stations; and

(7) grant appropriate authorizations for the construction
and operation of cach satellite terminal station, either to the
corporntivh or (¢ une or more nuthorized carviers or to the
carporation kiul anc or more such cacriers jointly, as will best
gerve the public interest, convenitnee, and necessity. I de-
termining the public interest, canvenience, nud necessity the
Commission shiall authorize the construction and operation
of such stations by commnunications conimon carriers ot the
corporntion, withont preference to either;

(8) authorize the corporation to issue any shares of capitnl
stock, except the initinl issue of capital stock referred to in
section 301(a), or to Lorrow any inaneys, of (o assume mny
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obligation in respect of the securilies of any other person,
upon a finding that such issunnce, borvowing, or assumption
is eompatible with the public interest, convenience, and neces-
sity and is necessary or appropriate for or consistent with
carrying ont the purposes anel objectives of this Act by the
corporatim;

(9) insure that no substantial additions are made Ly the
corporntion or carriers with respect to facilities of the system
or satellite terminal stations unless such additions are Te-
quired by the public interest, convenience, and necessity;

{10} require, in nccordance with the procedural require-
ments of section 213 of the Communicalions Act of 1934, as
amended, that additions be made by the corporation er car-
riers with respect to facilities of the system or sutellite
terminal stations where such additions would serve the pub-
lic interest, convenicnce, and necessity ; and

11) make rules and regulations Lo carry out the pro-
visions of this Act.

TITLE III—CREATION OF A COMMUNICATIONS
: SATELLITE CORT'ORATION '

CRFEATION OF CORPURATION

Src. 301, There is hereby autiorized to be created a communica-
tions satellite corporation ﬁmr profit which will not be an agency or
establisliment of the United States Covernment. The corporation
shall ba subject ta the provisions of this Act and, to the extent con-
gistent with this Act, to the District of Columbia Business Corporation
Act. The right to rvepeal, alter, or amend this Act at any time is
expressly reserved.
PROCESS OF QROANIZATION

See. 302, The President of the United States shinll appoint incor-
porators, by and with the advice and consent of the Senate, who shall
gorve ns the initinl Loard of dircetors until the first annunl meetin
of stockholders or unfil their surcessors are elected and qualified.
Such incorporators shall arrange for an initial stock offering and
tuke whatever other actions are necessary to establish the corpnration,
including the filing of articles of hncorporation, ns approved Ly the
President.

DIRECTORS AND OFFICERB

Sre. 303, (8) The corperntion shall have a board of J¥féctors con-
sisting of individuals who are citizens of the UInited States, of whom
one shall be elected annuatly by the board tn serve as chairman. Three
members of the banrd shiall be appninted by the President of the United
States, by ar.d with the advire and eonsent of the Sennte, effertive the
date an which the other members are elected, and for terms of three
years or until their successors hinve been appointed and fqualified, ex-
cept that the first three members of the bonrd so appointer] shail
continue in oflice for terms of one, two, and three years, respectively,
and any member so appoiuted to fill a vacuney shnll)be appointed only
for the wnexpired term of the director wham he succeeds.  Six mem-
bers of the board shall be elected annually by those stockhelders who
are communications common carriersand six shall be elected annually
by the other stockholders of the corporntion. No stockholder who
is o communications common carrier and no trustes for such & stock-
holder shall vote, either directly or indircctly, through the votes of
subsidiaries or affilinted companies, nominees, or any persons subject to
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aythorized
carrier,”

his direction or contrnl, for niore than three eandidates for member-
ship on the board.  Subject to suchi limitation, the articles of incor-
poration Lo be filed by the incorporators designated winder section

- 302 shall provide for cumulative voting wider seetion 27(d) of the

District of Columbia Business Corporation Aet (D.C. Code, sce.
99-011{d)}. :

(b} The corporation shall have a president, and such other officers
as may be nanied and appointed by the board, at rates of compensation
fixed by e board, and serving at the sleasure of the board. No in-
dividunl ether than a eitizen of the United States may be an officer
of the corporation.  No oflicer of the corporation shall receive any
salary from any sowrce other than the corporation during the period
of his employment by the corporation.

FINARCING OF TIE CORMRVIION

Sye. 304, (1) The corporation ix authorized 1o issue ned have ont-
standing, in such amounts as i shall deternine, shiares of enpital stock,
without par vidue, which shall earry voting rights aud e eligible for
dividends.  The sharves of sueh stock initindly offeved shall be sold at
A price not in excess of 00 for each share and in a nouner to en-
courige the widest distribution to the Ameriean public. Subject to
the provisions of subeeetions (b1-and (1) of s seetion, shaves of
slock offered under this subsection may be issued to and held by any
person, '

(bY (1) For the purpnses of this section the term “anthorized car-
Fier™ shall mewn a4 conmnnieations common carvier whicl is specifi-
eally anthorized or whicly s 2 member of a class of enrviers authorized
by the Conpission to own ghares of stock 1 the rorporation upon a
fnding that such ownership will he consistent with the public interest,
convenienee, al necessity,

{2y Only thase communientions canmnn earviers which are author-
jzed carriers shall own shives of stock in the corporsdion at any lime,
and no other commucations common earrier shall own shares either
directly or indirectly through subsidiaries or afliliated contpanies,
nominees, or any ‘persons subject to its direction or control,  Fifty

or centum of the shares of stock anthorized for issnance at any time
st the corporation shall le raserved for purehase by anthiovized car-
viers and such carviers shall in the agpregate be entitled to make pur-
chases of the reserved shares in a Lot a1 bumber not exceeding the fotal
number of the nonreserved shares of any issue purchased by other
persons. At no time after the initind issne is completed shall the ag-
pregate of the shures of vating stock of the corporation owned hy
authorized earviers directly or indirectly through subsidiaries or
afilinted conpanies, nominees, ot iy persons subiject to their direc-
_tion or vontroi exceed H) per centum of such shares wsued nnd out-
standing,

(%) At no time shall any stockholder who is not an authorized
enrricr, or any svadicate or affiliated grong of such stockholders, own
more than 10 per centim of the shares of voting st ock of the corpora-
tion issued and vutstanding.

(¢} The corporation is anthorized to iscue, in addition to the stock
authorized by subsection (a) of this section, nouvoling securities,
bonds, debentures, and other certificates of indebtedness as it may
determine. Such nonvoting securities, honds, debentures, or other
cerlifieates of indebledness of the corporation as communications
common carrier may own shall be eligible for inclusion in the rate
hase of the carrier (o the extent nllowed by the Cominission, The vot-
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ing stock of the carparation shall not Le eligible for inclusion in the
rate base of the carrier,

(1) Notnore than an aggrepate of 20 rer contum of the shares of
stock of the corporation authorized by subsection {n) of this section
which ure held by holders other than authorized earriers may be Leld
by persons of the rlnsses deseribed in pirngreaphs (1), (), (3). (4),
and (5) of section 310(n) of the Conumunications Act of 1934, ns
nmended (47 11,507, 310),

(e} The requirement of section 453(b) of the District of Columbiu
Business Corporation Act (1D.C. Code; see. A0-020(L)) ns to the
pereentage of stock which a stockholder must hold in order to have
the vights of inspection and eopying set forth in that subsection shall
not be applicable in the case of hiolders of the stock of the corporttion,
and they may exercise such rights withont regard to 1he percentuge of
stack they hold.

(f} Upan application to the Commission by any authorized carrier
and after notice and hearing, the Commission may compel any other
ruthorized earrier which owns shares of stock in the corporation to
transfer to the applicant, for a fair and reasonnble consideration, n
number of such shares ns the Commission determines will advance the
public interest and the purposes of this Aet. In its determination
wilh respect ta ownesship of shares of stock in the corporation, the
Commission, whenever cansistent with the mihlic interest, shall pro-
mole the widest possible distribution of stock among the authorized
carricrs,

PURPOSES AND POWERS OF THE CORFORATION

See. 305, (1) 1n order to nehieve the objectives and to carry out the
parposes of this Aet, the corporntion is authorized to—

(1} plan, initiate, construet, own, manage, and operate itself
or in conjunctivn with foreign governments or business entities
a commercinl communications satellire system;

(2) " furnish, for hire, channels of communication te United
States communiealions common carriers and to other nuthorized
entities, foreign and dowmnestic; and .

(3} own and opernte satellite terminal stations when licensed
by the Conintission under section 201 (c)(T}.

(b) Included in the activities anthorized to the corporation for
nccomplisliment of the purposes indicated in subsection (n) of this
section, are, muang others not specifically named—

(1) to conduct or contract for research and development re-
Inted to its mission:

(2} to ncquire the physical facilities, equipment and devices
necessary fo its operations, including communications saiellites
il nssociated equipment and facilities, whether by censtruction,
purchase, or oift;

(3) to purchase satellite lnunching and related services from
the United States Government ;

(4) to contract with nuthorized users, inclnding the United
Stnies Government, for the services of the conmmumicntions satel-
lite system ; nnd

(5) to develop plans for the technical specifications of all
elements of the cammunications satellite system.

(¢) To carry out the foregoing purposes, the corporntion shall
have the usual powers conferred upon & stock corporation by the,
District of Columbia Business Corporation Act.
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TTLE IV—-MISCELLANEOUS

APFLICABILITY OF COMMUNICATIONB ACT OF 1934

Sec. 401. The corporation shall lie deemed to be a common carrier
within the meaning of section 3(h) of the Communications Act of
1934, ns amended, and as such shall be fully subject to the provisions
of title II and title IIT of that Act. 'f‘he provision of satellite
terminal station facilities by one communication commeon earrier Lo
ota or more other communications coanmon carriers shall be deemed to
be a common corvier activity fully subject to the Communications
Act. Whenever the application of the provisions of this Act shall
bo inconsistent with l[‘m appitcation of the provisions of the Com-
munications Act, the provisions of this Act shall govern.

NOTICE OF FOREIGN BUSINERS NEGUTIATIONS

Src. 402. Whenever the corporntion shall enter into husiness nego-
tiations with respect to facilities, operations, or services anthorized
by this Act with any international or foreign entity, it shail notify
the Department of State of the negotintions, and the Depnriment of
State s‘ml] advise the corporation of relevant foreign policy consid-
erations. Throughout such negotiations the corporation sﬁnll keep
the Department of State informed with respect to such cousiderations.
The corporation miny request the Departinent of State to assist in
tha negatiations, and thnt Department shall render such rssistance as
may be appropriate,

BANCTIONS

Src. 403, {a) If the corporntion created pursnant to this Act shall
engage in or adhere to any action, practices, or policies inconsistent
with the policy and purposes declared in section 102 of this Act, or
if the corporntion or any other person shall violate any provision of
this Act, or shall obstruct or interfere with any activities authorized
by this Act, or shall refuse, fail, or negleet to discharge Lis duties and
responsibilities under this Act, or shall threaten any such violation,
obstruction, interference, refusal, failure, or neglect, the district court
of the United Stntes for any district in which such corporation or
other person resides or mny Lo found shall have jurisdiciion, except
ns otherwise prohibited by f‘n\r, upon petition of the Attorncy Genernl
of the Unitechtnt(-s, to grant 5ucL rquitable relief as may benecessury
or npprupriate to prevent or terminafte such conduct or thrent.

(b} Nothing contained in this section shall be construed ns relieving
any person of uny punishment, linbility, or sanction whicl may be
im otherwise than under this Act.

¢) It shell be the duty of the corporation and all communications
common carriers to comply, insnfar as applicable, with all provisions
of this Act and all rules and regulations promulgated thereunder.

REPORTS TO THE CONGREFRR

Sec, 404. (a) The President shnall transmit to the Congress in
Janunry of each year a report which shall include & comprehensive
description of the activities and arcomplishments during the preceding
cnlendar yenr under the national program referred to in section
201(a) (1), together with nn evaluation of such activities and accom-
plishments in terms of the attainment ‘of the objectives of this Act
and any recommencdutions for additional legislutive or other action
which the President may consider necessary or desirable for the attain-

. ment of such objectives,
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{1t} The corporation shall trensmit to the President nand the
Congress, annundly and nt sueh other tinmes as it deeins desitable, o
comprehensive and detailed report of its operntions, activities, and
llr.'c:t:mLvlislmwnts wniler this Aef.

(¢) The Commission shall transmit to the Congress, annually and
at such aother times as it deems desitable; (i) u report of its activities
and netions on anticompetitive practices as they apply te the com-
mumnications sutellite programs; (i1) an evaluntion of such activities
and actions taken by 1t within the scope of ils autlority with a view
1o vecomnmending sueh additionzl legislation which the Conimission
may consider neeessary in the public interest; and (ii1) an evaluation
of the capital stracture of the corporation so us to assure the Congress
that suel structure is consistent with the most eflicient aud econoniical
operation of the corporation,

Approved August 31, 1962, 9:51 a.m,
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